No Losers in Mediation

What is mediation?

Simply put, mediation is a structured negotiation facilitated by a neutral third person called a “Mediation Officer.” The
Mediation Officer assists the parties in a dispute to arrive at a mutually agreeable settlement. The Mediation Officer
clarifies issues while remaining dispassionate and focused. He or she guides the discussions between the parties. By
providing a forum in which the parties can tell their sides of the story in a non-confrontational way, the mediation officer
helps find common ground on which to resolve the dispute.

How is mediation different from arbitration?

Arbitration and mediation are both methods of resolving disputes outside the courtroom. With arbitration, however, a
hearing panel plays a role similar to a judge. The procedures, while abbreviated and informal, are like those used in our
judicial system. There is an arbitration hearing (like a trial) where every party has the right to present evidence and
witnesses and to cross-examine the other parties and their witnesses. The hearing panel renders a decision, called an
award, based on the evidence and arguments presented. After the hearing, the parties have no control over the hearing
panel’s award and are bound by its decision. When a real estate professional becomes a member of a REALTOR®
Association, he or she agrees that in exchange for the benefits of membership in the association, he or she will be bound
by the duties imposed by the NAR Code of Ethics, including the duty to arbitrate. Arbitration under Article 17 of the NAR
Code of Ethics is binding on all parties. Unless there is evidence of procedural deficiency, it is not subject to further
review or appeal. In other words, the parties have to accept the hearing panel’s decision. Mediation, on the other hand,
is simply a form of negotiation. None of the parties can be forced to accept a settlement. Participation in mediation by
individual REALTORS® is completely voluntary. No party can be forced into mediation. It will be offered only as an
alternative to arbitration.

What are the advantages of mediation over arbitration and litigation?

Mediation is less adversarial than arbitration or litigation. The arbitration process produces a decision imposed upon the
parties whether they like it or not. With mediation, the parties will optimally settle their differences by consensus rather
than by the decree of a hearing panel. Mediation is more likely to allow the parties to maintain their former
relationship. By achieving a “win-win” result through mediation, all of the parties should feel that they are getting fair
treatment. This should optimally preserve or even improve relationships between the parties and make it easier for
REALTORS® to work amicably with each other in future transactions. Mediation is quicker and less expensive than
arbitration. Because of the less confrontational process involved, mediation takes less time and effort. In addition, under
the new NAR requirements, mediation will be offered to members free of charge, except for a nominal filing fee. If the
association determines that it must hire an outside professional mediator, the association, not the participating parties,
will bear the cost of the mediation. Mediation is more flexible than arbitration. Mediation provides a casual forum in
which the parties can design a creative resolution to their dispute. They have a vested interest in the successful outcome
of the mediation and may be more likely to comply with the settlement than if the decision is imposed on them. If the
parties cannot reach a settlement, arbitration is still available to them.

Can the Mediation Officer make a decision to resolve the dispute?

No. The mediation officer does not have the authority to impose a decision on the parties. If all the parties agree, the
mediation officer can, however, offer settlement proposals. The mediation officer can also offer an evaluation of the
likely outcome of arbitration.

How is mediation initiated?

A REALTORE® can file either a request for arbitration or a request for mediation. The request (whether for arbitration or
mediation) will be referred to the Grievance Committee for a determination of whether the dispute is properly
arbitrable. If the Grievance Committee determines that the dispute is arbitrable, the parties will be notified and will be
offered mediation to settle the dispute.



How is mediation conducted?

The way a mediation session is run varies depending on the individual mediation officer conducting the session. The
general format of a mediation session follows. The mediation officer establishes the seating arrangements for the
session. The arrangement should allow all the parties to see and hear each other as well as the mediation officer.

The mediation session begins with the mediation officer giving an opening statement. He introduces himself and
explains his role in the process. He explains the ground rules to be followed. The parties sign a mediation agreement in
which they voluntarily submit to the mediation process, acknowledge that they have the authority to enter into and sign
any written settlement agreement that may be produced by the mediation and agree that they will be bound by any
such written settlement. Each party explains its side of the dispute. The mediation officer may allow the parties to
address questions to each other. Next, the mediation officer and the parties work together to identify the issues that
need to be addressed. The mediation officer clarifies each party’s needs, ideas and criteria for resolution of the dispute.
The mediation officer may allow each party to meet privately with him to discuss information and options for resolution.
This is called a caucus. Finally, the parties, with the help of the mediation officer, explore alternative solutions to the
dispute. If the parties reach agreement, they write down the terms of the agreement on a settlement form before
leaving the mediation session. If, on the other hand, no agreement is reached, the parties sign a “no settlement form”
and the mediation officer explains the next steps to the parties.

Does a REALTOR® need to be represented by an attorney in mediation?

No. Mediation is intended to be non-adversarial and no findings of fact or law are made. If one party decides to have an
attorney present, the other party must be notified before the mediation session. If one party arrives at the mediation
session with an attorney without giving notice, the other party can request that the session be rescheduled to allow that
party to have its attorney present.

Will a REALTOR® need to have witnesses or evidence prepared for mediation?

No. Mediation is not a fact-finding procedure, so witnesses are usually not needed and the parties do not need to
assemble exhibits or other documentation. In some cases, a witness may be able to clear up a misunderstanding. If so,
the witness may be asked to attend some or all of the session. Similarly, if a document would clarify an issue, it can be
used.

If a settlement of the dispute is reached through mediation, what form should the settlement take?

The agreement, which should be clearly written in simple language, is approved by all the parties. It should state what
each party has agreed to do, or how much is to be paid and by whom, and when the agreed-upon things will be done.
The written agreement should be positive in tone and should focus on the agreement reached by the parties, not on
assigning blame.

Can a REALTOR® withdraw from the mediation process without penalty?
Yes. A REALTOR® can withdraw from the mediation at any time before the parties reach agreement. However, once the
parties have signed an agreement, the matter cannot be the subject of a later arbitration.

What happens if one of the parties does not abide by the terms of agreement?

If one side does not follow the written mediation agreement, arbitration is not available to settle the matter. The
appropriate action is for the other side to go to court to have the mediation agreement enforced. Any terms that the
parties agree to during the course of the mediation session that aren’t put into writing in the mediation agreement
cannot be judicially enforced.

If | participate in mediation, can any information revealed during the mediation be used by the other side in a later
proceeding?

No. All discussions, statements and documents that are obtained through mediation are confidential. If arbitration
follows a mediation in which there was no agreement, any information gathered in the mediation can only be used in
the arbitration if it is obtained independent of the mediation process. Any offers of settlement made during the
mediation that are not accepted cannot be introduced as evidence in a later arbitration. Similarly, any resolution
suggested by the mediation officer that is not accepted cannot be introduced in a later arbitration. The mediator cannot



be called on to testify in any subsequent proceeding and is required to destroy notes or other documentation 30 days
after the mediation is concluded. Neither the parties nor the mediation officer are required to report any potential
ethical violations that may be discovered during the mediation process. Mediation makes the most efficient use of
REALTORS®’ time and resources and gives them control over the outcome of a dispute.

Reference to article published in the September/October 2001 issue of Real Estate Business, provides practical information on mediation. It is reproduced with the
permission of the Counsel of Residential Specialists and the Council of Real Estate Brokerage Managers, which jointly publish Real Estate Business.



