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Amicus Curiae Insurance Council of Texas (“ICT”) submits this brief in
support of the position of Petitioner USAA Texas Lloyds Company (“USAA™).
Interest of Amicus

ICT is a non-profit trade association representing the interests of over 500
property and casualty member insurers doing business in Texas. ICT member
companies write over 90% of the homeowners’ premium in Texas and handle
thousands of claims for benefits after a wind or hail storm. Wind and hail losses
usually average 50% of the homeowners® premium collected.! In 2015, the direct
written premium for homeowners’ policies was over $7.9 billion dollars. In
addition, Texas insurers paid approximately $3.7 billion dollars in losses for
homeowners’ claims in 2015.

Texas has more weather-related events, including hail storms, than any other
state. Between 2004 and 2013, hail-related damages alone cost the Texas
marketplace $10.4 billion. According to the most recent data for 2014, Texas was
second in the nation in the number of major hail events. Other weather events,
such as tornadoes, further contribute to weather-related losses. In 2015, Texas had

240 tornadoes — the largest number since recordkeeping began in 1950. ICT

" Based on the formula for computing the participation of insurance companies in the Texas
Windstorm Insurance Association (“TWIA™), contained in 28 Texas Administrative Code
§5.4001(c)(2)(B)(i).
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member insurers are thus directly and significantly affected by the rising number
of cases filed after wind and hail events.

This case exemplifies a disturbing growing trend in the volume and
character of lawsuits filed after a catastrophic weather event: the baseless efforts of
plaintiffs’ lawyers to recover policy benefits as “bad faith” damages after the
contract claim has been resolved through judgment or appraisal.” Because these
efforts are fueled by uncertainty in Texas law, ICT asks the Court to clarify the
independent injury requirement for extra-contractual causes of action. Certainty in
Texas law will assist not only in the handling of claims but also in pricing policies,
which is largely determined by loss payment rates. The decision in this case affects
not just homeowners’ insurance, but claims and rates for other first-party policies,
such as farm and ranch, dwelling, commercial property, and other coverages that
provide insurance against loss of property.

ICT has no direct financial interest in the outcome of this litigation. No
counsel for a party wrote this brief in whole or in part, and no counsel or party

made a monetary contribution intended to fund the preparation or submission of

* See, e.g., Fregoso v. State Farm Lloyds, No. 7:14-CV-530, 2016 WL 1170104, at *7 (S.D. Tex.
March 24, 2016) (cautioning plaintiffs’ counsel under threat of sanctions that the case “like many
storm related breach of contract cases™ filed by the firm “is factually unsupported”); Dizdar v.
State Farm Lloyds, No. 7:14-CV-563, 2016 WL 1449248, *7 (S.D. Tex. April 13, 2016) (same,
and setting Rule 11 sanctions hearing for plaintiffs’ counsel).
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this brief. No person other than the amicus curiae, its members, or its counsel made
a monetary contribution intended to fund its preparation or submission.
Summary of Argument

Extra-contractual causes of action are, by definition, beyond, outside, or in
addition to the breach-of-contract action whose damages are measured by the
benefits paid or payable under the policy of insurance. The court of appeals
ignored this distinction by allowing Menchaca to use contractual policy benefits as
a measure of damages for an alleged tort that is outside of the parties’ contractual
obligations — despite the jury’s findings that USAA did not breach those
obligations.

Extra-contractual “bad faith” is not an alternate route to the recovery of
contractual policy benefits. The Court should clarify that an independent injury is
required to support causes of action that involve duties beyond the parties’
contractual agreement and that policy benefits can never constitute a measure of
damages when the fact-finder specifically determines that no breach of the policy
occurred. Reaffirming the structure of graduated liability articulated in Moriel will
bring a measure of certainty that is currently lacking but needed in Texas bad-faith

jurisprudence.
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Argument
I. Extra-contractual bad faith is actionable only if it causes an independent
injury. The Court should overturn or correct any contrary suggestion in

Vail.

Shortly after recognizing in Arnold v. National County Mutual Fire

Insurance Co., 725 S.W.2d 165 (Tex. 1987), that insurers have a common-law

duty of good faith and fair dealing in the settlement and handling of claims, the

Court added contours to the new tort in Vail v. Texas Farm Bureau Mutual Ins.

Co.. 754 S.W.2d 129 (Tex. 1988).” Now, almost 30 years later, the following

statements from Vai/ continue to animate first-party insurance litigation:

We hold that an insurer’s unfair refusal to pay the insured’s claim
causes damages as a matter of law in at least the amount of the policy
benefits wrongfully withheld. The Vails suffered a /oss at the time of
the fire for which they were entitled to make a claim under the
insurance policy. It was not until Texas Farm wrongfully denied the
claim that the Vails’ loss was transformed into a legal damage. That
damage is, at minimum, the amount of policy proceeds wrongfully
withheld by Texas Farm.

Id. at 136 (internal citations omitted). Most federal and intermediate state
appellate courts treat Vail as implicitly modified or superseded by the Court’s

subsequent holdings that the extra-contractual tort of bad faith is actionable only if

* Vail also recognized the congruent standards for breach of the common-law duty of good faith
and fair dealing and violation of statutory duties under the Texas Consumer Protection-Deceptive
Trade Practices Act (“DTPA™) and Texas Insurance Code for failure to pay when liability is
reasonably clear. See Vail, 754 S.W.2d at 135; see also Progressive Cty. Mut. Ins. Co. v. Bovd,
177 S.W.3d 919, 922 (Tex. 2005) (“the common-law bad-faith standard is the same as the
statutory standard™).
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it is supported by an independent injury. See, e.g., Transportation Insurance Co. v.

Moriel, 879 S.W.2d 10, 17 (Tex. 1994); Republic Ins. Co. v. Stoker, 903 S.W.2d

338 (Tex. 1995); Twin City Fire Insurance Co. v. Davis, 904 S.W.2d 663, 665-66

(Tex. 1995); Provident American Insurance Co. v. Castarieda, 988 S.W.2d 189,

199 (Tex. 1998).* However, the dispute in this case and the recently certified

question from the U.S. Court of Appeals for the Fifth Circuit’ demonstrate that the
uncertainty seeded by Vail remains. ICT requests that the Court remove this
uncertainty by renouncing these statements in Vail and unifying the “independent-
injury rule” for extra-contractual tort causes of action.

A. Extra-contractual causes of action are separate from a cause of
action for breach of contract and must be supported by independent
injuries.

Despite Vail’s holding that policy proceeds constitute a minimum measure

of damages for an insurer’s bad-faith failure to pay, the Court has since steadily

# See, e.g., Great American Insurance Co. v. AFS/IBEX Financial Services, Inc., 612 F.3d 800,
808 & n.1 (5th Cir. 2010); Parkans Int'l LLC v. Zurich Ins. Co., 299 F.3d 514, 519 (5th Cir.
2002); United Servs. Auto. Ass'n v. Gordon, 103 S.W.3d 436. 442 (Tex. App San Antonio 2002,
pet. denied); Charla G. Aldous PC v. Lugo, No. 3:13-CV-3310-L, 2014 WL 5879216, at *5
(N.D. Tex. Nov. 12, 2014); ¢f. Rocor Int'l, Inc. v. Nat'l Union Fire Ins. Co. of Pittsburgh, PA, 77
S.W.3d 253, 264 (Tex. 2002) (“Rocor seeks to recover its defense costs not as a measure of
contractual damages, but as tort damages for National Union's alleged delay in settling the case
once it assumed control of the settlement negotiations.”); but see United Nat. Ins. Co. v. AMJ
Investments, LLC, 447 S.W.3d 1, 11 (Tex. App.—Houston [14™ Dist.] 2014. pet. dism’d).

S See In re Deepwater Horizon, 807 F.3d 689 (5™ Cir. 2015), certified question accepted, No. 15-
0891 (Tex. Dec. 4, 2015). Even though this case has settled, the uncertainty is evidenced by the
Fifth Circuit’s certification.
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on a policy exclusion. Castarieda, 988 S.W.2d at 192. The jury found for

Castafieda on the statutory claims, awarding her $50,000 for loss of benefits under
the policy® and harm to her credit reputation. In reversing the court of appeals’
affirmance of the judgment in favor of Castafieda, the Court held that Castafieda
was not entitled to recover policy benefits for Provident American’s faulty
investigation of her claim or other claim-handling errors because “none of the
actions or inactions of Provident American was the producing cause of any damage
separate and apart from those that would have resulted from a wrongful denial of

the claim . . . .” Id. at 198;" see also Stoker, 903 S.W.2d at 342 (Spector, I,

concurring) (noting that manner of investigation did not proximately cause the
damages insured argued were covered under the policy). Even though the Court
assumed that Castafieda’s claim was covered, the policy benefits were recoverable
as damages only for breach of contract; the extra-contractual causes of action had
to be supported by damages that were “other than policy benefits or damages
flowing from the denial of the claim.” /d. (emphasis added).

As in Castarieda, the jury awarded Menchaca policy benefits, not damages

from an independent injury she suffered, after finding an extra-contractual

S The charge defined “loss of benefits” as *“the amount of benefits due under the policy.”
Provident Am. Ins. Co. v. Castasieda, 914 S W.2d 273, 281 (Tex. App.—El Paso 1996), rev'd,
988 S.W.2d 189 (Tex. 1998).

7 Because the loss of credit reputation stemmed from the denial of benefits, Castafieda could not
recover those damages either. /d. at 199.
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statutory violation of failure to adequately investigate. But the jury also found that
USAA did not breach the contract, leaving the same foundational void for extra-
contractual liability that existed in Castaiieda. No insurer causes the loss of policy
benefits unless it breaches the insurance contract. If insureds can recover those
benefits as damages for extra-contractual claims — which are supposed to remedy
independent injuries caused by exceptionally egregious insurer misconduct — the
causal chain between cause of action and damages is broken, resulting in the
arbitrariness and confusion the Court abjured in Moriel/. The independent-injury
rule is a bulwark against the forces seeking to obfuscate the delineations between
damages that arise from breach of contractual obligations and those that arise from
an “extra” tortious act.

Explicitly overturning Vail’s holding that policy benefits comprise a
minimum measure of damages for extra-contractual bad faith and confirming the
independent-injury rule would be consistent with the Court’s evolving views of
bad faith. Arnold held that the statute of limitations on the common-law cause of
action would not begin to run until the contract claim was resolved; three years
later, the Court modified that holding, “because in retrospect it cannot withstand
critical scrutiny,” so that accrual of the cause of action coincided with the denial of

coverage. Murray v. San Jacinto Agency, Inc., 800 S.W.2d 826, 829 (Tex. 1990).

In 2012, the Court abolished the application of common-law and statutory causes
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articulated in Moriel by punishing a breach of contract that does not cause
independent injury. The prompt-payment statute thus provides a potent deterrent
to wrongful denials or delays of payment, while maintaining the critical distinction
between damages that flow from breach of the contractual promise to pay and the
separate compensatory damages that must be established for bad-faith liability.

Vail pre-dates the enhanced prompt-payment penalties and the demarcation
of the contractual/extra-contractual threshold in Moriel. To the extent Vail sought
to remedy a perceived injustice by allowing contract benefits to serve as the
measure of tort damages and provide the insured access to the enhanced damages
provisions of the Insurance Code and DTPA, that conflation of actions and
remedies is no longer necessary or appropriate. The Court should overturn or
modify the statements in Vail to bring them in line with the Court’s subsequent
decisions requiring an independent injury for bad-faith causes of action.

C. Allowing contractual policy benefits to serve as the measure of
damages for extra-contractual “bad faith” inflates the cost of
insurance claims and premiums.

The failure to maintain a distinction between the benefit-of-the-bargain

policy benefits recoverable for breach-of-contract claims and the compensatory
damages recoverable for the separate tort of bad faith has led to an inflation in the

amount and value of insurance claims and litigation in Texas. See generally Mark

J. Browne, Ellen S. Pryor & Bob Puelz, The Effect of Bad Faith Laws on First-
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faith” is not breach of contract or even negligence committed in connection with a

breach; the damages must reflect the exceptional nature of the tort.

II. In the alternative, to the extent Vail remains valid and does not require
independent injury, the Court should limit Vail’s holding to a carrier’s
failure to pay when liability is reasonably clear; policy benefits should

serve as an element of damages only for bad faith premised on a carrier’s
breach of its contractual duty to pay.

If the Court decides not to abrogate or overturn Vail on the issue of
independent injury, the Court should restrict Vail to cases involving only a carrier’s
failure to pay policy benefits when liability is reasonably clear, with breach of
contract a predicate for recovery. This limitation would comport with general
“contort” principles that allow contractual economic damages to serve as the
measure of damages for an accompanying tort only when the independent tort is so
closely aligned with performance of the contract that the tort induces loss of the

contract’s benefit. See Formosa Plastics Corp. USA v. Presidio Engineers &

Contractors, Inc., 960 S.W.2d 41, 46-49 (Tex. 1998) (damages for fraudulent

inducement measured by damages for economic losses related to the subject matter
and performance of the parties’ contract). This was the situation in Vail: Texas
Farm Bureau refused to pay the insureds’ claim after its liability had become
reasonably clear; because the insureds “[sought] recovery on the policy” in

addition to seeking statutory damages under the Insurance Code and DTPA, the
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Court held that the “policy benefits wrongfully withheld” constituted an

appropriate measure of damages. 754 S.W.2d at 131.

The same is not true here. The jury specifically found that USAA did not
breach the policy and further found that USAA did not fail to pay when its liability
had become reasonably clear. See USAA’s Brief on the Merits, Appx. 2. The
jury’s finding that USAA failed to conduct a reasonable investigation could not
have caused the wrongful withholding of policy benefits; otherwise, the jury would
have answered the breach-of-contract question in the affirmative. If the tort is not
committed in conjunction with a breach of contract and does not cause the loss of
policy benefits, the independent-injury rule requires the plaintiff to prove the
damages proximately and specifically caused by the tort. Menchaca did not. As
this Court held in both Castarieda and Stoker, a failure to properly investigate
alone can never cause loss of policy benefits; even under Vail, a plaintiff must
establish a nexus of proximate cause between the tortious act and contract damages
if the plaintiff seeks to use those damages as a measure of legal harm.

The Court’s opinions in Davis and Simmons further illustrate the point. In
Davis, the Court noted that some acts of bad faith, “such as a failure to properly
investigate a claim or an unjustifiable delay in processing a claim, do not
necessarily relate to the insurer’s breach of contractual duties to pay” and “may

give rise to different damages.” Davis, 904 S.W.2d at 666 n.3 (emphasis added).
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Respectfully submitted,
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By: /s/ Catherine S. Hanna
Catherine L. Hanna
State Bar No. 08918280
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