U.S. Immigration and Customs Enforcement: What Employers Should Know

With the new Trump Administration in office, employers should anticipate a rise in U.S. immigration enforcement actions. Specifically, U.S. Immigration and Customs Enforcement (ICE) workplace raids and government audits of I-9 forms will likely increase.

I-9 AUDITS

What are I-9 Forms?
The Employment Eligibility Verification form, commonly known as Form I-9, is used to verify a new hire's identity and their right to work in the U.S. The U.S. Citizenship and Immigration Services (USCIS) requires employers to complete I-9 forms for all new hires within three business days. Employers are also required to retain I-9 forms at least three years from the first day of employment or one year from the date employment ends, whichever is longer.

It is recommended that employers keep employee I-9 forms in their own locked file, separate from any personnel files. 

What is an ICE I-9 Inspection?
The U.S. Immigration and Customs Enforcement (ICE) may conduct workplace I-9 inspections, known as FORM I-9 Inspection, to ensure employers comply with U.S. immigration laws and hire only authorized workers.

To initiate an I-9 inspection, ICE issues a Notice of Inspection (NOI), demanding the production of I-9 forms and related documents. For ICE I-9 inspections, employers must receive at least three business days' notice.

What Happens if We Receive a Notice of Inspection from ICE?
With a valid NOI, under federal law, employers are required to cooperate with ICE and provide access to their employees' I-9 forms and related documents. 

Under Oregon Law, employers are required to notify employees within three business days of receiving an ICE Notice of Inspection (NOI). Oregon employers must post the notice in a conspicuous and accessible location, in English and the languages typically used to communicate with employees and make reasonable attempts to distribute individual notices in employees' preferred languages. The notice must include the following: 

· A copy of the federal agency’s notice of inspection received by the employer;
· The date of the inspection;
· To the extent the employer knows, the scope of the federal agency’s inspection;
· The employer’s obligations with respect to providing information within the scope of the federal agency’s notice of inspection; and
· A telephone number, prescribed by the Bureau of Labor and Industries, for a hotline operated by an organization that provides information and advocacy related to immigrant and refugee workers’ rights.

What Happens After an I-9 ICE Inspection?
After an I-9 inspection, ICE notifies the employer in writing with one of the following notices:

· Notice of Inspection Results: A Compliance Letter indicating no violations. 
· Notice of Suspect Documents: Advises the employer that the documents provided by the employee(s) are either invalid for employment authorization or do not relate to the employee(s).  Advises the employer of potential criminal and/or civil penalties for employing unauthorized workers and gives the employer an opportunity to provide valid work authorization if the findings were in error. 
· Notice of Discrepancies:  Advises the employer that ICE was unable to determine the employee's eligibility to work in the U.S. and tells the employer to provide the employee(s) with a copy of the notice, as well as an opportunity to present ICE with additional documentation establishing valid U.S. work authorization.
· Notice of Technical or Procedural Failures: Gives the employer ten days to correct technical or procedural I-9 errors. 
· Warning Notice: Warning issued to the employer for substantive violations if future compliance is expected.  
· Notice of Intent to Fine (NIF): Letter issued for substantive violations, uncorrected technical or procedural failures, knowingly hire violations, and/or continuing to employ violations. The letter allows employers 30 days to request a hearing before an Administrative Law Judge. If the request is not received within 30 days, ICE issues a final Order, which cannot be appealed. 

Employers should respond timely to all notices, as failure to comply may result in penalties. 

How to Prepare for an I-9 ICE Inspection?
Employers should proactively conduct internal I-9 audits to ensure compliance. ICE provides a guide on how to conduct employer I-9 audits, which can be found here. Employer audits are important to ensure immigration compliance and to avoid substantial fines. In July of 2024, the Department of Homeland Security (DHS) announced the following fines for I-9 violations: 

· I-9 Technical/Procedural Paperwork Violations: $281 to $2,789 per Form I-9
· Knowingly hiring, recruiting, referral, or retention of unauthorized aliens—Penalty for first offense: $698 to $5,579 per violation
· Knowingly hiring, recruiting, referral, or retention of unauthorized aliens—Penalty for second offense: $5,579 to $13,946 per violation
· Knowingly hiring, recruiting, referral, or retention of unauthorized aliens—Penalty for third offense: $8,369 to $27,894 per violation

It is also crucial for employers to treat all employees fairly and to avoid any discriminatory practices based on national origin, citizenship, or immigration status. For example, employers cannot ask employees about their work authorization after they have presented a valid Green Card (Form I-551) for I-9 purposes.

ICE RAIDS

What is an ICE Raid?
Under Federal law, ICE agents have the authority to enforce U.S. immigration laws and apprehend individuals who are not authorized to work in the United States. ICE agents can show up unannounced to workplaces (or residences) where there are suspected immigration violations – this is commonly known as ICE raids. However, ICE’s authority to enter premises is limited unless specifically authorized by a judge.

What Access Does ICE Have to Areas of the Workplace?
In general, ICE agents possess the authority to access public areas of the workplace such as lobbies and parking lots. However, the Fourth Amendment affords workplaces (and individuals) constitutional protection against unreasonable searches and seizures. With that, to access non-public areas of the workplace, ICE must present a valid search warrant signed by a judge.  The following information details the documentation ICE agents may present to employers, including the scope of each document's authority: 

· Judicial Warrant: This formal warrant must be approved and signed by a judge. The judicial warrant authorizes ICE agents to access non-public workplaces to make an arrest, a seizure, or a search, as long as it is specifically outlined in the warrant. It is important to note that a valid judicial warrant is the ONLY document that allows ICE to enter non-public workplaces.
· Administrative Warrant: ICE administrative warrants are limited in scope. An ICE administrative warrant, issued without judicial oversight, only authorizes the apprehension of specific individuals suspected of immigration violations. It does not give ICE the right to enter non-public areas of a workplace; a judicial warrant is required for such access.
· Notice of Inspection (NOI): As a reminder, the NOI is limited to I-9 form inspections and requires an employer to provide their I-9 forms to ICE within three business days. It does not give ICE the right to enter non-public areas of a workplace or to conduct searches beyond the I-9 inspection; a judicial warrant is required for such access.
· Notice to Appear: The Notice to Appear is directed at a specific individual, informing them that the government is initiating removal proceedings in immigration court. It does not give ICE the right to enter or search non-public areas of a workplace; a judicial warrant is required for such access.
· Subpoena: An ICE subpoena can either be judicial or administrative. An ICE subpoena is a legal document that compels an individual or company to testify and/or provide the requested documents. It does not give ICE the right to enter or search non-public areas of a workplace; a judicial warrant is required for such access.

What Should Employers Do if ICE Shows Up?	
If ICE shows up to your workplace, employers should take the following steps:

· Remain professional.
· Request to see the warrant. Remember, if ICE does not have a valid judicial warrant, they're not allowed in any non-public workplaces. 
· If ICE has a valid judicial warrant, do not block or interfere with ICE activities. Get the names, badge numbers, and contact information for the ICE agents.
· Contact legal counsel. 
· Monitor the search by assigning an employer representative to follow each ICE agent. 
· During the search, document as much as possible by taking notes and video recordings. Documentation should include any conversations with ICE agents, activities of the ICE agents, areas searched, items seized, and statements given by or to the ICE agents.
· Do not tamper or destroy any documents requested by ICE.
· Do not present ICE with any false information.
· Do not hide employees.
· Ask ICE if employees can leave. If not, do not assist employees in leaving the building.
· Do not coach employees on what to say or tell them not to talk to ICE agents; you can remind employees they have the choice to remain silent and have legal counsel present. 

Preparing Your Workplace for ICE
Employers should develop contingency plans in case of ICE raids:

· Designate a management-level employer representative to serve as the main point of contact for ICE. 
· Secure the name and contact information of designated legal counsel. 
· Train front office staff to contact the employer representative immediately when ICE arrives. 
· Be prepared to address the employee aftermath of ICE raids by providing resources, such as information to an Employee Assistance Program, if applicable.  
· Enforce anti-discrimination and anti-harassment laws and provide relevant training to all supervisors and employees. 
· Inform employees and supervisors of the employer’s policy in regard to ICE raids. At a minimum, employers should train supervisors and employees:
· That as a matter of company policy, ICE is not allowed in any non-public areas of the workplaces without a valid judicial warrant. 
· That they have a choice to remain silent and to refuse to answer questions without an attorney.
· That they shall not block or interfere with ICE agents when presented with a valid judicial warrant. 
· That they should contact a specified employer representative with any questions or concerns.
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