Non-Compete Agreements 

What is a Non-Compete Agreement?

A non-competition agreement (“non-compete”) prohibits an employee from doing certain types of work, typically for a certain period after the employee separates from employment. A non-compete clause may be included in a section of an employment contract, or it may be a standalone agreement that an employee signs before or after employment begins.

Does Oregon Have a Specific Law for Non-Competes?

Yes. Under Oregon law[footnoteRef:1], employers must abide by very specific criteria for a non-compete agreement to be valid. Specifically, a non-compete agreement is void unless: [1:  ORS 653.295] 


1. The employee receives written notice that the non-compete agreement is a condition of employment at least two weeks before employment starts; or
2. The employee enters into the agreement upon a bona fide advancement of the employee by the employer.

 In addition, a non-compete agreement must meet the following criteria to be valid and not void:

· The employee who is subject to the agreement must be a salaried, exempt employee whose annual income at termination exceeds a minimum amount adjusted each year for inflation. 
· See Salary Criteria Below 

· The employee has access to the employer’s protectable interest.
· Protectable interest includes trade secrets; sensitive, confidential business or professional information; product development plans; launch plans; marketing strategy or sales plans.

· The employer must also provide a signed, written copy of the terms of the non-compete agreement to the employee within 30 days after the employee’s termination.

· The effective term of the agreement is no more than 12 months following the end of employment.

What Does the Salary Criteria Mean?

For a non-compete agreement to be valid and not void, Oregon law generally requires that the total amount of the employee’s annual gross salary and commissions at the time of the employee’s termination must exceed a minimum amount published by Oregon’s Bureau of Labor and Industries (BOLI) each year. 

Specifically, the minimum annual amount will be adjusted each year based on the Consumer Price Index for All Urban Consumers, West Region (All Items)[footnoteRef:2], which is published by the Bureau of Labor Statistics of the United States Department of Labor (BLS). BOLI noted that they will use the average annual inflation for Western Region provided by BLS to compute the minimum salary and commission going forward. [2:  Consumer Price Index for All Urban Costumers, West Region (All Items)
] 


Are There Any Exceptions to this Law?

Yes. For non-exempt employees who do not meet the minimum annual salary and commission requirements, non-compete agreements may only be enforced when the employer agrees in writing to pay either:

· Fifty percent of the employee’s annual base salary plus commissions at termination; or
· Fifty percent of minimum salary listed above, whichever is greater, for the term of the agreement.

There are also exceptions for employees employed in on-air talent by an employer in the business of broadcasting.[footnoteRef:3]  Specifically, [3:   ORS 653.295 (2)(c)
] 

 
· In the year preceding the termination of the employee’s employment, expended resources equal to or exceeding 10 percent of the employee’s annual salary to develop, improve, train or publicly promote the employee, provided that the resources expended by the employer were expended on media that the employer does not own or control; and

· Provides the employee, for the time the employee is restricted from working, the greater of compensation equal to at least:
· Fifty percent of the employee’s annual gross base salary and commissions at the time of the employee’s termination; or
· Fifty percent of the minimum annual amount will be adjusted each year based on the Consumer Price Index for All Urban Consumers, West Region (All Items) immediately preceding the calendar year of the employee’s termination.
 
What Does it Mean if a Non-Compete Agreement is Void?

To void a non-compete agreement means that the agreement is not legally valid and cannot be enforced from the moment it was created. With a void non-compete agreement, an employee does not need to take any steps to invalidate it.

What is the Definition of Trade Secrets?

“Trade secret” means information, including a drawing, cost data, customer list, formula, pattern, compilation, program, device, method, technique, or process that:

1. Derives independent economic value, actual or potential, from not being generally known to the public or to other persons who can obtain economic value from its disclosure or use; and
2. Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.
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