Layoff Preparation and Administration Guide and Checklist


What is a layoff?

A layoff is generally a separation of employment that occurs due to the need to eliminate a position because of lack of work, lack of funds, reorganization, or other economic factors. Layoffs may be considered temporary, meaning that an employer anticipates recalling laid-off employees to work within a certain amount of time. Layoffs may also be permanent, meaning that there is no expectation of recalling an employee, or a temporary layoff may become permanent. 

1. Identify and Document Reasons for Layoff (check off your reasons)

[bookmark: _Hlk129620262][bookmark: _Hlk129620410]Employers should be clear about the reasons for a layoff. Those reasons should also be well-documented. Layoffs are difficult processes for both employers and employees, and well-documented and thought-out reasoning may help employees understand why a layoff is occurring. Layoffs may occur due to the following:
· Unforeseeable circumstances 
· Loss of key customer(s)
· General unfavorable economic conditions
· Unprofitable business units
· Streamlining processes
· Restructuring or re-engineering operations
· Mandatory closure of business
· Other

2.  Consider and Document Alternatives Considered

Employers should consider alternatives to layoffs that achieve a similar purpose or outcome as a layoff. Like with the reasoning behind layoffs, alternatives to layoffs should be well-documented to show that an employer has considered other options. Alternatives to layoffs may include the following: 
· Work Share Program
· Reduction in overtime hours worked
· Reduced hours company-wide
· Voluntary reduction in hours
· Reduce part-time and temporary positions in lieu of regular full-time employees
· Close facilities early
· Telecommuting options
· Voluntary layoff
· Early retirement
· Temporary shutdown of facilities
· Unpaid furloughs
· Mandatory use of vacation or PTO time
· Reduced pay
· Pay freeze
· Hiring freeze
· Flexible work schedules
· Job sharing
· Increase energy saving practices
· Transfer employees to other locations
· Flex leave
· Review organizational structure in light of goals and objectives
· Sabbaticals
· Other

3.  Determine Status of Layoff

When you are preparing for a layoff, it is important to determine if the layoff is temporary or permanent, as well as determining a timeline for the layoff: 

· A temporary layoff is expected to last less than 35 calendar days.  
If temporary, document the employee’s recall rights and include that information in an employee notice.  Other issues you will need to address include:
· When will they be subject to recall?
· What is the criteria for determining who is recalled?
· How will employees find out about recall opportunities?

· A permanent layoff is expected to last more than 35 calendar days.
· Employers must pay workers their final paycheck by the close of the next business day during a layoff expected to last more than 35 days.
· Employers do not have to pay out unused sick, vacation or PTO time upon termination unless they’ve committed to doing so in their policies. However, employees have a right to their previous unused sick time bank if they’re re-hired within 180 days.

4.  Determine Timeline

· Determine your target layoff date 
· Once this has been decided, your timeline for other necessary communications and benchmarks may become easier to determine such as:
· When does final pay have to be provided?
· When does payroll need to be notified?
· When will managers be notified of the layoff and selection criteria and how long will they have to identify the employees subject to layoff? 
· What is the deadline to identify employees subject to layoff?
· What communications are required and when? Will employees be given advance notice or be notified the date of the layoff?

As an example, let’s say an employer in Oregon has a target layoff date of June 1. Final paychecks would be due the next business day on June 2. Depending on how long payroll requires to run and process potentially numerous final paychecks, payroll may need a certain amount of advance notice. If the employer’s payroll requires one week of notice, to meet the June 2 deadline, payroll would need to be notified on May 26. There are many other factors to consider, but this is a general example of how an employer may determine a timeline.

	Action
	Deadline

	Final Paychecks Due
	June 2

	Layoff
	June 1

	Payroll Notified
	May 26



· Your timeline may also be impacted if the Worker Adjustment and Retraining Notification (WARN) Act applies.

The Worker Adjustment and Retraining Notification (WARN) Act requires employers to provide a 60-day advance notice to a plant closure or mass layoff. Employers are generally covered by the WARN Act if they have 100 or more employees. Employees who have worked less than six months during the last 12 months or who work an average of less than 20 hours a week are not included in the employee count when determining if an employer is covered by WARN. 

The following employers may be covered:
· Private, for-profit employers
· Private, non-profit employers
· Public and Quasi Public agencies which operated in a commercial context and are separately organized from the regular government

Federal, state, and local government entities that provide public services and Native American tribal governments are not covered by the WARN Act. 

Additionally, WARN covers plant closings or mass layoffs where layoff causes:
· Layoff will exceed six months
· Employment loss to 500 or more full time employees at a single site within a 30-day timeframe
· Employment loss to at least 50-499 or more full time employees which also equals at least 33% of employees at a single site
· Loss of employment to at least 50 full time employees due to closure of facility or operating unit



If you are a covered employer, the following applies: 

· WARN requires 60-day notice to employees, union representatives, state dislocated worker units and local government officials. 
· There is an exception to the 60-day notice requirement for unforeseeable business circumstance that is caused by some sudden, dramatic, and unexpected action or conditions outside the employer’s control.

· Multiple separate layoffs over a rolling 90-day period trigger WARN notices if the aggregate employment losses would be covered under the reasons above.

· Exceptions to the notice requirements include:
· Faltering business – company is seeking new business or capital and reasonably believes the notice would preclude its ability to obtain the business or capital
· Unforeseeable business circumstances – circumstance is caused by sudden, unforeseeable, unexpected actions outside of the employer’s control such as loss of a major customer
· Natural disaster
· Business is sold and all workers become employees of purchaser
· Workers are transferred to a new location within reasonable commuting distance

5.  Establish Job Functions and/or Positions Being Eliminated

During a layoff, an employer should document the job functions and positions that are being eliminated. Specifically, employers should: 

· Document a list of job functions and positions being eliminated including
· Number of positions to be laid off or eliminated. 
· Job titles of positions to be laid off or eliminated. 

· Document why those specific functions or positions are being selected.  This should include any evidence the organization has to support this decision such as a department being a heavy cost-center or underperformance of a service area.

· Document which job functions will transfer to the positions that remain. This may also require updating job descriptions and reviewing compensation for pay equity purposes.

6.  Establish and Document Selection Criteria

Once positions have been identified, the organization must then identify who will be laid off if there are more than one employee in the positions identified.  It is important to review or prepare the layoff decisions based on objective criteria and review your policies and CBA. The policies and/or CBA may specify which criteria is to be used for selections and how long employees are subject to recall. 



Common criteria used to identify employees for layoff include: 
· Seniority 
· Seniority-based selection generally means that the employees with the least seniority and who were more recently hired will be subject to layoff while employees with more seniority will not be subject to layoff.  Although this method is the most objective, it may not make business sense if recent hires are outperforming their more tenured co-workers.

· Performance 
· With this criteria, employees are selected based on performance. This selection method is generally less objective due to the potential for manager bias or lack of performance documentation. When performance is used, managers should carefully document the reasons why specific employees were selected and why specific employees were not selected. Documentation submitted for selections should be carefully examined for potential discrimination and retaliation.

· Job Classification (part-time, temporary) 
· This selection method looks at job classification, meaning that part-time, contingent, or freelance employees are generally the first to be selected. Although employee status-based criteria may provide full-time employees with additional job security, it may not meet the needs of the company, depending on the size of layoff required. 

· Skills-Based 
· Skills-based selection aims at retaining employees with the skills most beneficial to the company. Skills may be assessed by analyzing the impact on the company if a portion of a department or an entire department were to be eliminated. If the impact is severely detrimental to the company, that may be an indicator that the skills are some of the most beneficial to the company. However, a skills-based selection method may create risk of age discrimination under the Older Workers Benefit Protection Act (OWBPA). For example, if younger employees, such as recent college graduates, have more training in new technology, they may be more likely to be retained than older workers.  

· Combination of Criteria 
· Another method is to use a combination of the different types of selection criteria and this may be the most effective method. With multiple criteria ranking, a weighted list of deciding factors is created. Each factor is given a different point value, and each employee is assigned points based on the deciding factors. Employees with the lowest points are selected for layoff. 

In addition to specific criteria also identify other relevant factors such as:

· Identify if any employees have an employment contract that could impact selection



· Identify employees on leave including family leave, workers’ compensation, disability, personal, and military leave and determine impact
· Certain employees will retain reinstatement rights, even if their former position was eliminated

Once you have determined your method of selection criteria, make sure it is clearly documented and also provided in writing to those responsible for initial selections. Additionally, the initial selections should be reviewed by HR to review for objectivity and discriminatory impact. 

For the CBA, make sure to:

· Review collective bargaining agreement
· Selection criteria and benefits must meet the terms of the CBA and may require additional bargaining
· Closures require advance notice to union and additional bargaining over the “effects”
· Ensure that policies and provisions under CBAs are followed. Deviating from such agreements may increase a company’s risk for employees filing claims, especially if such a deviation could potentially be seen as discriminatory. 
· List CBA selection criteria for use by managers

7.  Evaluate for Discriminatory Impact

Once employees have been selected based on the established criteria, analyze the impact of the layoffs on groups of protected classes, such as race, age, and gender. An analysis can help determine if certain groups of employees may be affected more than other groups. For example, it may be discovered that employees over the age of 40 are more affected by the layoff than employees under the age of 40. To evaluate for discriminatory impact, the following steps should take place: 

· HR runs statistical analysis on selected employees for discriminatory impact and intent
· Based on age, race, gender, ethnicity, national origin, disability, leave status, etc.

· Complete standard deviation analysis if group is large enough, or other applicable analysis for smaller groups
· If analysis shows adverse impact on a protected group, change your employee selection criteria or prepare to provide evidence why selection criteria is a business necessity
· Must show that other criteria with less discriminatory impact would not achieve the desired performance or cost results

· Re-run analysis if selection criteria is changed

· Re-run analysis at each stage of the layoff and when additional layoffs occur



· Review Older Workers Benefit Protection Act (OWBPA) Regulations for Compliance 
· If releases from age discrimination are used in exchange for severance pay, they must comply with the OWBPA to effectively release claims under the Age Discrimination in Employment Act. 
· The OWBPA addresses four different release scenarios, and each scenario contains five steps that must be followed to be compliant. Under the OWBPA, employers also need to provide workers age 40 and over a consideration period of at least 21 days when one older worker is being separated, and 45 days when two or more older workers are being separated. Additionally, employees must receive a revocation period of at least seven days. 
· During a reduction in force or as part of a voluntary exit incentive program, two additional requirements are needed to validate the releases. The employer must publicly identify the targeted employees, and secondly, the affected employees must be informed in writing of the job titles and ages of all individuals selected for the group program, along with employees in the same job classification or unit that were not selected for the program.

8.  Determine Payment of Benefits, Severance Options, Other Resources

Prior to conducting the layoff, employers should prepare benefit information, severance options, and any other resources that may be available to affected employees. 

When it comes to employee benefits, employers should:

· Obtain and prepare COBRA notices for benefit continuation
· If a third party is administering COBRA, provide general information to the employees and a timeline for when they can expect to hear from the third party.

· Document how unused vacation, sick or PTO will be paid
· Comply with terms in employee handbook and other agreements

· Document process for handling previously scheduled vacations

· Document how bonus programs will be administered; when is the bonus considered “earned”

· Document how commissions will be paid 
· Comply with written agreement if in place

· Contact retirement plan administrator to determine impact and liability

· Document how other fringe benefits will be handled such as tuition reimbursement

· Determine if you will offer severance packages and who will be eligible
· Criteria should be objective (often provided to executive level positions)
· Develop consistent formula for determining packages
· How will payments be handled (lump sum or over a period of time)
· Require employee to sign a separation agreement
· If more than one employee is being laid off, the employee has 21 days to sign the agreement and seven days to rescind after signing (applies to employees 40 or over)
· If two or more employees are being laid off, the employees have 45 days to sign the agreement and seven days to rescind after signing (applies to employees 40 or over)

· Prepare unemployment compensation notice and materials to provide to employees.
· Provide general instructions on where employees may apply for unemployment, along with any information needed from the employer to apply. For example, employees affected by the layoff generally need work information such as the employer name, employer address, employer phone number, and start and end dates of employment when they are applying for unemployment.

· Review any existing non-compete agreements.  Provide a copy of the agreement to the departing employee no later than 30 days after termination/layoff.  Recommend providing at time of separation.

· Contact your Employee Assistance Plan provider to identify and document resources available for employees
· Employers may also choose to provide extended EAP services to affected employees. If this is the case, reach out to your EAP to alert them of the layoff and the possible increase in usage of their services.

· Contact an outplacement services provider
· Help with placing employees, building resumes, interviewing techniques, change management, survivor support, career planning, competency assessments, develop personal action plans, coping strategies

9.  Develop a Plan to Communicate and Implement

There are many different strategies in communicating a layoff to employees, depending on factors such as your timeline and culture of the organization.

· Decide on your “message”; what you are doing and why
· Draft language; be open and honest with employees 
· Avoid language that describes how the layoffs will be beneficial to the company, such as using words or phrases like “rightsizing,” “go forward,” or “these moves will strengthen our company.” Such language may seem cold or insensitive and employees may be less likely to listen to or trust future messaging. 

· Determine when and how affected employees will be notified – phases or all at once
· Determine if you will provide advance notice (may be legally required in some situations), or day of notice?
· If advance notice is given, provide employees with a “pre-layoff letter”


· All at once allows for consistent message, allows representatives from management, EAP, Employment Department, and Outplacement to attend at one time, but is less personal and may be difficult to control the meeting
· Individual meetings allow for more personalization and dignity, individual explanations and guidance, but can send other employees into panic mode

· When will employees be notified?
· What day of the week; time of day
· Mid-week allows employees opportunity to re-orient before the weekend and may allow additional time for other services such as EAPs, unemployment assistance, outplacement

· Where will employees be notified?
· Arrange for a private conference room or office
· Avoid text or email. Such notifications come across as lacking compassion and do not allow employees the opportunity to ask questions. 
· Limit meetings to a short amount of time, such as 15 minutes. Longer meetings may allow time for managers to be drawn into discussions, such as why another employee wasn’t selected instead of them. 

· Determine how retained employees will be notified and by whom
· Prepare information sheet with relevant information and FAQs for remaining employees
· Provide list of resources for remaining employees (EAP, coaching)
· Determine how the organizational structure will change and be prepared to present a new organizational structure to remaining employees. 
For example, if a supervisory position is eliminated, the employees will need to be assigned to a new supervisor or manager. The employees may report to the manager of the eliminated supervisory position, or a remaining supervisor may be assigned additional employees.

· Determine who will notify employees
· A consistent source is recommended, typically HR
· Managers may also communicate the message
· Prepare information sheet with all relevant information and FAQs (how employees were selected, benefit information, etc.)
· Develop a script for sessions outlining what to say, what not to say and the legal implications of their statements
· Avoid framing the layoff as positive or beneficial to the employee, avoiding language such as “look on the bright side” or “at least.” Using humor or attempting to minimize the situation should also be avoided, as this may downplay the impact of the layoff on the employee and discredit their emotions. 
· Remain calm and do not argue with the person or become argumentative or confrontational. Listen carefully and allow employees to express their feelings and concerns, but direct the conversation back toward initial talking points. 
· Coach and prepare managers for conducting layoff meetings

· Train managers how to provide leadership and support to “survivors”
· Staying highly visible and available
· Communicate openly and in a timely manner
· Present the company position clearly and truthfully
· Deal with harmful attitudes (anger and resentment) by talking about the facts

10.  Prepare Notices and Other Termination Paperwork

Employers should make sure that all applicable notices and other paperwork regarding the terminations are properly handled. Employers should: 

· Prepare and send WARN Act notices if applicable 

· Make arrangements with outside resources such as EAP, unemployment services, outplacement, resume writing, interviewing skills

· Draft pre-layoff and/or layoff letter
· Last day of work
· Severance details, if applicable
· Details of what is included in final paycheck
· Benefit continuation information (health, dental, vision, life, short and long term disability, EAP, flexible spending accounts, COBRA)
· Retirement and pension plans
· Profit sharing
· Stock options
· Advances, loans
· Savings or investment plan terms
· Expense accounts
· Tuition reimbursement continuance
· Company car, lap top, other property
· Compliance with employment agreements (non-competes, confidentiality, non-solicitation, non-disclosure)
· Unemployment benefits information and assistance
· Outplacement assistance
· EAP availability
· Other resources

· Determine contents for and prepare termination package
· Final layoff letter with details listed above
· Specific brochures and instructions for the various benefits and resources (such as details of appointments with representatives from the employment department)
· Final paycheck
· Separation agreement if applicable
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