Guidelines for Developing a 
Drug & Alcohol Policy


Developing a Policy

Employers are not required to have a drug and alcohol policy nor conduct drug and alcohol tests unless an employer is required to conduct drug testing because its business is regulated by a specific government agency or because it is obligated to do so by contract. However, due to the liability risks of having employees under the influence of drugs or alcohol at work, most employers choose to have a written drug and alcohol policy, and many conduct tests on applicants and employees.  

Employers have several options for conducting drug and alcohol tests.  All selected procedures should be included in the written drug and alcohol policy. The written policy should also state the consequences for failing a drug test as well as the consequences for refusing to submit to a test or cooperating with the testing process.  Employers should apply their drug and alcohol policies to all employees in a uniform manner.  

Drug Testing

There are several different types of drug tests an employer may conduct.  It’s important to know that testing for the presence of alcohol may only be done if there is reasonable suspicion or if the employee consents.
	
· Pre-Employment
A pre-employment drug test may be performed on job applicants as part of the final evaluation prior to offering them a position. The pre-employment test should only be administered after a conditional offer of employment.

· Scheduled Testing is done at predetermined time, such as a certain date each year, or upon promotion or transfer of an employee to a new position.  However, be aware that since the testing time is predetermined, employees using drugs may avoid detection for scheduled test by temporarily stopping drug usage or taking a substance prior to testing that alters the results.

· Random Testing – Oregon law permits random testing for all employees.  Many employers limit random tests to employees in safety-sensitive positions. All employees subject to random testing must have an equal chance of being selected and tested. Employers should not select specific employees to be tested. Employees should be selected at random. Random selections should be made using a scientifically valid method, such as a random number table or a computer-based random number generator. Employees should not be selected using non-scientific methods such as drawing names or numbers from a hat, rolling dice, or picking cards. Additionally, selected employees should be sent for their tests at a random time during their shift. Since employees are never sure who will be tested or when they will be tested, random tests assist in deterring drug use in the workplace. 

· Blanket Testing – Blanket tests occur when entire departments, workgroups, or shifts are tested. All employees in groups that have been selected for testing are typically tested on the same day. Typically, the departments, workgroups, or shifts are selected at random.  

· Reasonable Suspicion Testing – Reasonable suspicion tests are administered when a supervisor or manager has reasonable evidence to believe an employee is under the influence of alcohol or drugs while at work or while performing work for the organization.  Supervisors and managers must be trained to identify physical and behavioral signs of drug or alcohol impairment.  

· When an employee appears to be under the influence of drugs or alcohol, the employer may conduct an interview to determine if there is reasonable suspicion to conduct a drug and/or alcohol test. The interview should be conducted by two supervisors trained in reasonable suspicion; when two supervisors agree there is reasonable suspicion to have an employee tested, the employee should be sent for a reasonable suspicion test. 

Reasonable suspicion testing must be based on specific and contemporaneous observations concerning the appearance, behavior, speech, or body odors of the employee. This may include slurred speech, odor, bloodshot eyes, etc. and must be happening at the time of the reasonable suspicion determination.

For employers with a labor union, the supervisors should ask the employee if they would like to have a third-party present from the union for the testing. The employee may have union representation prior to granting consent for the test. While waiting for a union representative to be located, the employee should be under observation. Alternatively, if a union representative is not available, an employer may choose to discontinue the testing process and make a disciplinary decision based on the information they have. 

Employers should record events that transpire in the interview with the employee, including:

· Explanation of the employee’s signs and symptoms
· Employee’s explanations for signs and symptoms
· Employee’s attitude and behavior at the interview
· Times and order of events
· Who was present and why
· That the testing process was explained and policy reviewed
· If employee refuses that they were informed of the consequences

· Post-Accident Testing  
Post-accident testing is conducted following a serious accident, only if there is reasonable suspicion that drug or alcohol use was a contributing factor to the accident. If there is reasonable suspicion, all employees who could have contributed to the incident should be tested to determine the root cause of the incident. Blanket testing employees after an accident as a matter of policy, and not reasonable suspicion, is not permitted. This may be seen as retaliatory and discourage employees from reporting workplace accidents or injuries.  

· Return-to-Work
A return-to-work test may be performed after an employee has tested positive and prior to the employee’s return to work. 

· Follow-Up
Follow-up tests may be performed if an employee has tested positive and after they have returned to work following the positive test. 

Alcohol Tests

Oregon restricts workplace testing for alcohol. Employees may only be required to submit to an alcohol test when an employee consents to a test or there is reasonable suspicion that they are impaired. This includes post-accident tests where drugs and alcohol could have reasonably been a factor. Therefore, the only tests in which employees may be tested for alcohol are reasonable suspicion and post-accident tests.

Consider Whether to Test for Marijuana

Determine whether to test employees for the presence of marijuana in their systems. Although medical and recreational marijuana has been legalized in Oregon, employers may still test for marijuana and prohibit its use. For a medical authorization, employers may still need to consider a reasonable accommodation, but authorizing use of marijuana is not a reasonable accommodation as it is still illegal under federal law.
 
Where Tests Are Conducted

While employers often choose to have employees tested at an external laboratory, employers may choose to have on-site or off-site drug tests.  To conduct on-site drug tests, Oregon employers must register with the Public Health Division of the Oregon State Department of Human Services.  In registering, employers must certify that:

1. Drug and alcohol tests are being administered according to FDA directions and manufacturer instructions; 
2. Chain of custody procedures are being followed; and
3. Facility operators have been trained by the manufacturer to use the screening tests.

If the employer chooses to administer tests on-site, any positive tests must be confirmed by a laboratory using the same sample from the employee.

For post-accident or reasonable suspicion tests, do not let the employee drive themselves to the testing site.  Have a supervisor or manager escort the employee to the site of the drug test if conducted off-site, and arrange for their transportation home such as a ride-share or contacting their emergency contact.  For random drug testing escorting the employee is not necessary, and the employee may return to work immediately after the test.



Employer Pays for the Tests

The employer must pay for the drug test for employees and applicants.  However, the Department of Labor has specified in an opinion letter that under the Fair Labor Standards Act an employer does not have to pay job applicants for their time if they are tested before hire.  Once hired, if the employee spends any time outside of their normal working hours for the test, the employer must compensate the employee for the extra time involved in submitting to the test.  The employer may place the tested employee on unpaid leave until the test results are known.  If the tests results are negative, the employer must pay the employee for the time they would have worked.

Test Results

· When an employee refuses to submit to a drug test the employer may discipline the employee up to and including termination. Often a refusal to test is regarded as a positive test. However, the employer must include in its policy the consequences of refusing to submit to a test and apply the policy uniformly to all employees. 

· While waiting for test results, the employee should continue with regular duties if the test was administered as a scheduled or random drug test.  If the drug test is a result of reasonable suspicion or is a post-accident test, the employee should be placed on leave until the test results are known to the employer.

· When contaminants are found in the test sample the employee may be considered to have refused to submit to the drug test. 

· When the test yields a negative dilute result, the employer may either decide to accept the result as negative or have the employee immediately submit another test. This must be administered consistently and should be stated in the policy.

· When the test yields an invalid test result, employers may have the employee immediately submit to another test. This should be applied consistently.

· When the initial test yields positive results, have a certified professional (such as a Medical Review Officer) review the results and discuss the results with the employee before reporting positive results to the company.  

In the case that employers conduct on-site tests, the employer must wait until positive test results are confirmed by a laboratory before the employer can deny employment to applicants or take disciplinary action toward the employee.


Methods of Drug Testing

· Urine samples are the most common method for Drug Testing
· Pro: Easy to administer, relatively inexpensive, dependable, approved for federal testing.
· Con: Collection process is not observed and cannot measure the degree of impairment

· Saliva Tests have become more common over recent years for Drug Testing
· Pro: Inexpensive, detects recent drug use, sample collected under direct observation (difficult to manipulate)
· Con: Does not detect illicit drug use beyond 48 hours, not currently approved for federal testing

· Breath and Saliva Tests are used for an initial screening test used commonly for Alcohol Testing. If the screening test indicates that the employee’s alcohol concentration exceeds the specified level, the employee undergoes a confirmation test with an evidential breath testing device.  
		
Conducting Drug Tests  

· All tests should be conducted in a private location.  
· All tests should be conducted by a qualified technician.

Record Keeping
	
Employers should develop systems for retaining drug and alcohol testing information and results securely and separately from personnel and medical files and track record destruction after the files are no longer required to be retained.  

Confidentiality

The employer is required to keep all information related to the drug test confidential.  The employer may not reveal to other employees that an employee has had a drug test, nor of the test results, nor that the reason for a termination was the result of failing a drug test.  The employer may not reveal any information regarding the drug test or results, even if the employee himself provides the same information to other individuals.  Only when the employee has provided a written release for disclosure to the employer may the employer share this information.  Please be aware that the Department of Transportation has specific rules and regulations regarding disclosure of this information.

Department of Transportation Regulations

Employers covered by Department of Transportation (DOT) regulations under the Federal Motor Carrier Safety Administration (FMCSA) are required to administer a drug and alcohol program for safety-sensitive employees. Employers that conduct drug and alcohol testing for both safety-sensitive and non-safety-sensitive employees should have separate policies covering both drug and alcohol programs. Tests conducted for non-safety-sensitive employees are conducted under employer authority, whereas tests conducted for safety-sensitive employees are conducted under DOT/FMCSA authority. 

Employees that qualify as safety-sensitive per FMCSA definitions are subject to a DOT drug and alcohol program. All employees that drive a commercial motor vehicle must be included in the program, including full-time, part-time, casual, intermittent, occasional, volunteer, leased, or independent drivers. 

When an employee is performing safety-sensitive functions, they are subject to any prohibited conduct, testing, and consequences under the FMCSA regulations. Safety-sensitive functions are performed during:  

1. Time at a terminal, facility or other property waiting to be dispatched
2. Time inspecting equipment as required, or servicing/conditioning a motor vehicle
3. Driving
4. Time spent in or on any commercial vehicle
5. Time spent loading or unloading a vehicle or remaining in readiness to operate a vehicle
6. Time spent supervising or assisting loading or unloading a vehicle
7. Time spent attending a vehicle being loaded or unloaded
8. Time spent repairing, obtaining assistance or remaining in attendance upon a disabled vehicle

The FMCSA requires employers of safety-sensitive employees to conduct several types of tests. Under FMCSA regulations, 5-panel tests are conducted, meaning they test for THC, PCP, opioids, cocaine, and amphetamines. Unlike with non-safety-sensitive employees, alcohol testing may be conducted for all FMCSA-authorized tests except for pre-employment tests.

· Pre-employment: Pre-employment testing must be conducted following a conditional offer of employment for candidates or employees transferring into a safety-sensitive position. These tests may also be administered following an absence in which the employee was removed from the random pool for more than 30 days.

· Random testing is conducted at least at the level of the random selection rate required by the FMCSA, which is currently 50 percent of safety-sensitive employees for drug testing and 10 percent of safety-sensitive employees for alcohol testing.

· Post-accident: Post-accident testing must be conducted when employees who have been involved in serious accidents in which: 
· There is a human fatality, 
· There is a bodily injury which requires immediate medical treatment away from the scene AND a citation is issued to the CMV driver, or 
· There is disabling damage to any motor vehicle requiring tow away AND a citation is issued to the CMV driver. Disabling damage is defined as a vehicle that is unable to be driven during daylight hours.  
Drug tests must be performed within 32 hours of the accident.  Alcohol tests must be performed within 8 hours of the accident.

· Return to work testing is conducted following a positive test and prior to resuming safety-sensitive duties. This test is conducted under direct observation.

· Follow-up testing is conducted following a positive test and a return to duty test, on a schedule prescribed by a Substance Abuse Professional for up to 60 months following reinstatement. These tests are conducted under direct observation.

All test results for FMCSA-regulated drug tests are reviewed by a Medical Review Officer (MRO). In the event of a sample testing positive, the MRO will contact the employee to determine if there is a reasonable explanation for the positive test. If there is a reasonable explanation, then a negative test result will be reported to the employer. For example, an employee taking a low-level of pain medication may test positive for Opioids, but if they are taking their prescription in accordance with doctor instructions, then the MRO would report a negative result. 

If there is not a reasonable explanation, the MRO will report a positive test to the employer. This is known as a verified positive test result.

If a test results in a negative dilute result, the employer may either consider this as a negative result or immediately send the employee for another test. This must be administered consistently and should be defined in the policy. 

Occasionally, test results will not be able to be determined and will be reported as invalid. When this occurs, the MRO will determine whether to send the employee for an immediate retest. If the employee must be retested, this test will be conducted under direct observation.

The DOT prohibits any alcohol misuse that could affect performance of a safety-sensitive function.  Reporting for duty or remaining on duty to perform safety-sensitive functions with an alcohol concentration of .04 or greater is prohibited and is considered a positive test. A driver found to have an alcohol concentration between .02 and .04 is not permitted to perform safety-sensitive functions for at least 24 hours.  An employer may develop drug and alcohol policies more stringent than DOT policies.

Discipline or Discharge of Employees 

Generally, employers may discipline employees up to and including termination for violation of its written drug and alcohol policy if such action is listed as a consequence to violation in its policy.  The policy should be applied to all employees in a uniform manner.

Consider the option of whether to add a voluntary disclosure section to a Drug and Alcohol policy. Policies may state that if employees voluntarily seek assistance for a drug and/or alcohol problem prior to it impacting performance or being selected for a drug test, then they will be granted time to seek treatment or enter a rehabilitation facility without facing disciplinary action.

The ADA prohibits the discipline or firing of former alcoholics and drug addicts as long as alcohol abuse is no longer affecting their job performance or in the case of former drug addicts that they are no longer using illegal drugs.  Discipline or discharge for the presence of drugs or exceeding legal limits of alcohol on the job is permitted. 



Other Applicable Law

· The Drug Free Workplace Act.  
· Generally applies to some federal contractors and all federal grantees.
· Other federal agencies also have regulations in addition to the DOT, such as Aviation (FAA), Railroad (FRA), Mass Transit (FTA), Pipeline (PHMSA), Maritime (USCG).
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For additional information, questions or services regarding Drugs and Alcohol in the Workplace please contact Cascade Employers Association.
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