Disabilities in the Workplace


The Americans with Disabilities Act and state disability laws require that an employer offer reasonable accommodations to help disabled employees satisfactorily perform their job as long as the accommodation is reasonable to the employee and employer.

What is a Disability and Who is Protected?

Definition

Under federal and state disability statutes, an individual with a disability is one:

1. With a physical or mental impairment that substantially limits one or more major life activities,
2. With a record of such an impairment, or
3. Who has been regarded as having such impairment.

This definition is to be construed in favor of broad coverage for individuals.

Substantial Limitation 

Determining if there is a substantial limitation requires a commonsense assessment comparing an individual’s ability to perform a major life activity with that of most people in the general population.  A substantial limitation does not have to severely restrict or prevent a major life activity.  This is a very low threshold.  Savvy employers will focus not on whether the employee has a disability, but rather on accommodations.

Major Life Activities 

Major life activities are activities that the average person can perform with little difficulty.  Life activities include, but are not limited to, caring for oneself, performing manual tasks, seeing, hearing, eating, sleeping, walking, standing, lifting, bending, speaking, breathing, learning, reading, concentrating, thinking, communicating, working, and the operation of major bodily functions, including but not limited to, functions of the immune system, normal cell growth, digestive, bowel, bladder, neurological, brain, respiratory, circulatory, endocrine, and reproductive functions. 

Not all physical and mental conditions that might be considered a disability in the general sense are legally considered disabilities under disability statutes.  Conditions excluded may include:

· Being somewhat taller, shorter, larger or smaller than most people[footnoteRef:1] [1:  Being significantly taller or shorter than the average height could be a disability.] 

· Common physical characteristics (left-handedness)
· Undesirable personality traits (irresponsible behavior, poor judgment, laziness)
· A condition that is regarded by the employer as an impairment
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Record Of

Under the disability statutes, a “record of” is when an individual has a history of a disability or has a history of being classified or wrongly classified as having a disability, that substantially limits one or more major life activities. 

Example: An employee had cancer which is now in remission. Employers are prohibited from making employment decisions based on the employee’s history of having cancer. 

Regarded As

A condition falls under the “regarded as” definition if an individual establishes that they have been subjected to prohibited conduct, such as discrimination, because that individual is perceived to have a disability regardless of whether the perceived or actual impairment limits a major life activity.  However, this only applies to the extent of the discrimination against the individual.  Employers who make reasonable accommodations for an employee because they “think” the employee is disabled does not automatically entitle the employee to protections under the ADA for reasonable accommodation purposes, but would extend protections for discrimination purposes.

Example: An employee has controlled high blood pressure, which does not substantially limit one or more major activities. However, the employee is fired by their employer because the employer fears this employee will not be able to perform essential functions of the job, such as lifting boxes, without having a heart attack.

Reasonable Accommodations

A reasonable accommodation is a modification or adjustment that enables a person with a disability to apply for a job, to perform the essential functions of a position, or to enjoy the same benefits and privileges of employment as other employees. The employer is only required to make a reasonable accommodation when:

1. a person’s condition is covered by disability statutes, 
2. the condition is known by the employer or should reasonably be known, 
3. the employee makes a request for an accommodation, or the need is clear and obvious such as the individual being in a wheelchair and the position requires regular travel, and 
4. the condition interferes with their ability to perform the essential functions of their job.  

Researching the disability in reference materials, including online sources, may help you better understand the nature of the disability and possible accommodations.  The Job Accommodation Network provides suggestions for accommodation for a number of disabilities. See http://www.askjan.org

Essential Functions of the Job

Making a reasonable accommodation for a disability is only necessary if the disability substantially limits the employee from performing an essential function of the job.  A job function is essential if it is required for carrying out the primary purpose of the job. When determining whether a job function is essential, consider the time it takes to perform the function, the consequences of not performing the function, whether the position exists to perform that function, and whether there are other employees that can perform the function.

An applicant or employee is qualified for a position if they can fulfill the essential functions of the job with or without accommodation.[footnoteRef:2]   [2:  Even if an employee has a particular disability, it may not keep them from performing the essential function of the job.  Only when the disability actually hinders the employee’s ability to perform essential functions is the employer required by law to make a reasonable accommodation for the disability.
] 


Example: A foreman supervises the work of other employees.  Being present on a job site from 8:00 am to 5:00 pm is an essential requirement of the job.  A disability causes the foreman to be late and often leave work early.  The company should consider a reasonable accommodation that would allow them to perform this essential duty.

Identifying a Request 

Has the employee made a request?

Generally, look for the employee to link a problem with their job performance to a physical or mental impairment.

Employees do not need to use the term “ADA,” or “reasonable accommodation” to request accommodation for a physical or mental impairment.  Anytime the employee indicates they’re having a problem and the problem is related to a physical or mental impairment, the employer should consider whether a request for accommodation is being made.

Example:  Employee states that they would like a new desk because their present one seems too high.  Although this is a request for a change in the work environment, there is no mention of a physical or mental impairment.  This is a good opportunity to ask more questions.  

If the disability is known to the employer and it is reasonably believed that the employee may need an accommodation the employer may ask an employee whether they need a reasonable accommodation.

Example:  An employee says, “I need five weeks off to get treatment for back pain.”  The employee has linked a medical condition to a function of the job. Because the employee has stated that they have back pain, the employer should verify that the employee has a medical condition that qualifies as a disability under disability statutes.  If the employer ascertains that the employee has a disability that qualifies under disability statutes, then the employer needs to consider the request of the employee as a request for an accommodation.  The accommodation requested may or may not be the accommodation the employer settles on, but the employee has nonetheless made their employer aware of a request for accommodation to which a response is required.

If an actual request for accommodation has been made, document the request in writing as well as your subsequent efforts to address the request. 



Does the employee have a disability? 

Ask the following questions:

· Does the employee currently have a physical or mental impairment?
(Medical information is required to answer this question)

· Does the employee have an impairment that is transitory, episodic or in remission that substantially limits a major life activity when active?
(Medical information is required to answer this question)

· Does the impairment limit a major life activity?  
(Review the list of life activities which include (but are not limited to): hearing, seeing, speaking, thinking, breathing, standing, reaching, interacting with other people, learning, concentrating, sleeping, lifting, etc.)

· Is the major life activity substantially limited?
(It is substantially limited if the impairment limits the individual’s ability to perform a major life activity when compared to most people in the general population)

· Is the impairment specifically excluded by disability statutes?

· Even if the impairment does not qualify as a disability:

· Has the employer “regarded” the employee as disabled?  Remember, for discrimination (but not reasonable accommodation) purposes, an employee can have protection under disability statutes if an employer treats an employee as if they have a disability when they do not.

· Does the employee previously have a “record of” disability?  If an employee discloses that they had a major life impairment in the past, such as cancer, the employer cannot refuse to hire that individual or treat an employee differently because of that fact.

Responding to a Request

Meet with the employee

Once the employee has made a request for reasonable accommodation, meet with the employee to discuss their needs.  Find out what would keep the employee from being successful in the job and their ideas on how to address those issues.  This is called engaging in the interactive process. 

There is no official request form under disability statutes.  The interaction between employer and employee should be an informal one, although it should be thorough and documented.  The employer should identify the employee’s needs, the accommodation requested, and any accommodations made.  The employer may ask the individual relevant questions that will enable it to make an informed decision about the request. 



Get medical verification of the disability

Request medical information from the employee.  If the employee gives you a signed release to contact the physician directly, you may request medical information for the employee but only information as it relates to the medical condition prompting the request for accommodation.  Information that can be requested may include the nature, severity and duration of the employee’s impairment, the activities the impairment limits, the extent to which the impairment limits the employee from performing essential functions, and why the accommodation is needed.  You may also ask the physician to identify accommodations that would allow the employee to perform the essential duties and responsibilities of the job.

If the information is not complete or unclear, seek clarification explaining what is unclear and what additional information is needed.  You may also consider getting a second opinion but doing so is at the company’s expense.

What accommodations are available?

Ask the employee what accommodations they feel may work.  Verify if the employee’s preference for accommodation would be an adequate accommodation according to the employee’s physician and other research you have gathered.  The Job Accommodation Network provides suggestions for accommodation for a number of disabilities. See http://www.askjan.org   However, remember that disabilities impact people in different ways, so any accommodation should be specific to the employee in need of an accommodation. 

There may be many accommodations available, but employers only need to choose one that is reasonable and will allow the employee to perform the essential functions of the job.  An employee cannot demand one accommodation over another.

Is the accommodation “reasonable”?

A reasonable accommodation is a job modification or adjustment which would allow the applicant or employee to perform the essential duties and responsibilities of the job.  

There is no specific rule for what employers must do to accommodate an employee.  A reasonable accommodation depends on the circumstances.  For example, accommodating an individual with a disability for a large international company will likely have a different standard than for a relatively small employer.  

However, there are a few questions to ask when determining whether an accommodation is reasonable: 

· Is the accommodation feasible or possible?
· Does the accommodation allow the employee to perform the essential functions of the job?

From the definition above, a reasonable accommodation must enable an employee to perform all essential functions and enjoy the same benefits and privileges as all other employees. Therefore, you must ensure that an accommodation achieves this requirement. 



If the accommodation meets these requirements, then it is generally a reasonable accommodation. There are some exceptions to reasonable accommodations:

· Removing essential functions from the position or reallocating essential job functions to another employee are not reasonable accommodations. 
· Creating a different position or providing permanent light duty work is not a reasonable accommodation. 

An employer also is not required to provide an accommodation if that accommodation would create a direct threat to the safety of the employee or others, or an undue hardship on the company.

Direct threat to safety and health?

Even with an accommodation, if the employee poses a “direct threat” to the safety or health of the employee or to other people, then having the disabled employee work in the position creates an undue hardship for the employer.  A direct threat is defined as “a significant risk of substantial harm to the health of the 

individual or others that cannot be eliminated or reduced by reasonable accommodation.” Factors considered are:

· Duration of the risk
· Nature and severity of the potential harm
· How likely it is that the potential harm will occur
· How imminent the potential harm is

In such cases, the employer is not legally obligated to hire or maintain employment for a disabled employee in that position.

Example:  An employee operates a taxi.  The employee’s disability causes periodic fainting spells, which medication has not controlled.  Employee poses a direct threat to others and can be excluded from performing the job.

Undue Hardship 

An undue hardship is defined as “significant difficulty or expense and focuses on a particular employer’s resources and circumstances in relationship to the cost or difficulty of providing a specific accommodation. Undue hardship refers not only to financial difficulty but to reasonable accommodation requests that are unduly extensive, substantial, or disruptive – or those that would fundamentally alter the nature or operation of the business.”

Cost

The cost of a reasonable accommodation may be a factor that organizations consider when determining whether there is an undue hardship. Whether or not cost is an undue hardship will depend on the specific cost of the accommodation and the size of the company; when considering the cost of a reasonable accommodation, employers should look at the cost of an accommodation in relation to the company’s entire operating budget. For example, in a lawsuit involving the denial of an ASL interpreter as a reasonable


accommodation, the employer stated that the financial difficulty the accommodation would place on the departmental budget was an undue hardship. However, when compared to the company’s entire budget, the cost of an interpreter was only .007% of the budget and so was not considered an undue hardship by the court. 

Now let’s look at that same situation only in a much smaller company. If the cost of an interpreter is a much higher percent of the company’s entire operating budget, then it may be considered an undue hardship based on cost. 

There are a few situations that are not considered an undue hardship based on cost:

· Whether or not a company has budgeted for accommodations. Claiming that a company or department did not budget for an accommodation as a reason for a denial does not qualify as an undue hardship.
· The cost of the accommodation in comparison to the employee’s salary. Claiming that an accommodation is not able to be provided because the cost of the accommodation is either a significant portion of the salary of the employee or is more expensive than the employee’s salary alone is not sufficient to qualify as an undue hardship. 

Examples:

An architect for a large firm has a disability which causes severe back pain when sitting for long periods of time.  The architect would have minimal pain if they were able to stand and work at a higher desk.  The cost of a higher desk to accommodate standing would be $200.  The accommodation is likely reasonable.  

A wheelchair-bound employee requests installation of an elevator to work in an upstairs office of a small Laundromat.  This would likely impose an undue hardship for the employer because of the impact the cost of installing an elevator would have on a very small employer with little profit.  

Making an Accommodation

Make a decision and communicate with the employee

Make a decision as to which – if any – accommodation(s) can be provided. Remember, the employee does not have the right to choose which accommodation they would prefer if there is more than one method of reasonably accommodating the employee’s disability.  Communicate your decision to the employee in writing, with an explanation, if appropriate.  Document any accommodation you make along with relevant information related to the accommodation, such as the request, and discussions with the employee.  

If the request is something that can be easily accomplished and with little expense, there is no harm in providing it.  If you’re acting in good faith, the courts will not hold you to having “regarded” the employee as disabled, if in fact they are not.



Is leave an option for reasonable accommodation?

Yes, leave can be considered a reasonable accommodation in certain circumstances. Leave as an accommodation is unpaid and is not required if it would impose an undue hardship on the employer.

Although leave may not seem to directly enable an employee to perform the essential duties of their job, leave may allow an employee time to address medical issues and return to work. Medical issues that may be addressed by leave include but are not limited to attending medical appointments related to a chronic medical issue; obtaining medical treatment; or recuperating from an illness, treatment, or surgery. 

FMLA guidance is much more well-defined, so you may want to check employee eligibility under FMLA before immediately granting leave as a reasonable accommodation. Additionally, employers will want to look at their state’s paid leave program[footnoteRef:3], if applicable. However, be aware that if an employee requires more time than FMLA or the state’s paid leave program provides or if they are not eligible for FMLA and/or the state’s paid leave program, then you may need to consider granting leave as a reasonable accommodation. [3:  Washington state has Paid Family and Medical Leave under RCW 50.A. Oregon has Paid Leave Oregon under ORS 657B. ] 


There is no specific duration of leave that must be provided to an employee as a reasonable accommodation. Instead, the amount of leave provided is based on each situation and whether the amount of time imposes an undue hardship on the employer. However, typically an indefinite amount of leave is not required as an accommodation since the uncertainty and unpredictability can constitute an undue hardship for the employer.

Leave granted as an accommodation may not count against an employee for attendance or any other purposes as it may constitute as retaliation for the use of a reasonable accommodation. 

Is light duty an option for reasonable accommodation?

Light duty is not considered a reasonable accommodation and is not required under the ADA, since it often temporarily removes essential duties from the employee’s job or consists of a completely different set of tasks than is required in the employee’s job. The ADA does not require employers to create a new position to accommodate an individual’s disability.  However, an employer may choose to offer light duty as a temporary accommodation.

What happens if the offered reasonable accommodation does not allow the employee to perform the essential duties of the job?

If the reasonable accommodation offered by the employer was not successful, then the employer must return to the interactive process. There may be several options or possibilities for a reasonable accommodation, and all options should be explored before determining there is no reasonable accommodation that will allow the employee to perform the essential duties of the job. 



If there is no reasonable accommodation that would allow the individual to perform the essential duties and responsibilities of the job, the individual is no longer qualified for that particular position. However, there is another reasonable accommodation to consider that is known as a reasonable accommodation of “last resort.”

Reassignment as an Accommodation

Reassignment as an accommodation is known as a reasonable accommodation of “last resort” when no other accommodations allow an employee to perform the essential duties of their job. Reassignment provides employees with the opportunity to be transferred to a new position within the company without having to go through a competitive hiring process. 

Reassignment is only available as an accommodation when there are vacant positions that offer the same or similar compensation as the employee’s previous job and for which the employee is minimally qualified; they must be able to perform the essential duties of the position with or without accommodation, but they do not have to be the most qualified individual for the position. If the employee is minimally qualified, then they should be placed in the job. Typically, the employee should not be required to complete a formal application or be interviewed, though this may be acceptable if there are several vacant positions available and the employer and employee agree that the interview would be helpful to determine which position would be best for the employee.

No reasonable accommodation exists for the employee. Now what?

If there are no reasonable accommodations that will allow an employee to perform the essential functions of their job, including reassignment as an accommodation, then they are no longer considered qualified for their position. Remember, an employee must be able to complete the essential duties of their job with or

without reasonable accommodation to be qualified for a position. Before determining that an employee is not qualified, you should have conducted and documented an interactive process with the employee and exhausted all reasonable accommodation options; if there are no vacant positions available for which the employee is minimally qualified, then reassignment is not a required reasonable accommodation option. 

Additionally, be sure that all of the employee’s leave options, such as the Family Medical Leave Act if applicable, have been exhausted. Once all options have been exhausted, you may begin to explore separation options. Follow any policies that address separation; if applicable, you may also look at retirement options that may apply to the employee. 

General Employer Obligations

Recruitment and Applicant Screening

In job postings, employers should only post job requirements that are essential to performing the job. 

Any physical or mental requirements that are essential to the performance of the job should be specifically included in the job description.

A qualified applicant under disability statutes is one who meets the essential requirements of the position and can perform the essential duties with or without reasonable accommodation.  

Example:  The position requires a commercial driver’s license and the applicant is completely blind.  The applicant is not qualified for the position because there is no accommodation available that will enable them to perform the essential duties of the job.

Requesting an Accommodation

Generally, it is the applicant’s responsibility to begin the accommodation process by requesting an accommodation. Since applicants may not know how to request an accommodation, employers may consider including information on how to request a reasonable accommodation on job postings.

However, prospective employees may not always request an accommodation early in the process; if an applicant requests a reasonable accommodation at an interview, for example, employers must try to provide the accommodation. 

Gathering Information

Similar to when current employees request an accommodation, employers may require medical documentation of applicants when they request a reasonable accommodation. However, employers should be aware that the more medical information they gather about an applicant, the higher the risk that the information will affect or appear to affect the employer’s hiring decisions. 
Employers may decide not to require medical documentation, though this should be applied consistently to all applicants requesting a reasonable accommodation. If employers choose not to require medical documentation, they may simply discuss with the applicant what is needed. Employers do not need to know the nature of the applicant’s disability; they simply need to know what restrictions they need to accommodate.

Interviewing

Before the interview, provide the applicants with a copy of the job description for their review.  This allows applicants to familiarize themselves with the essential duties and responsibilities of the position for which they are applying and determine if they’re qualified.

What can you ask?

“Can you perform all of the essential functions of the job with or without reasonable accommodation?”

“This position requires you to lift 50-pound boxes 75 percent of the day.  Are you able to perform this duty?”

It is important to note that if you ask these types of questions, you must ask them of all applicants, not just those that may appear to have a disability. Focus only on questions that determine whether an applicant can perform essential functions of a job and avoid questions that could elicit medical information about a disability.



What if an applicant voluntarily discloses medical information?

If a job applicant volunteers information about a disability (e.g., explaining a break in a work record because of a mental impairment), inform the applicant that an impairment is relevant only if it interferes with their ability to perform the essential duties and responsibilities of the job.  You may choose to make a note that the applicant volunteered the information about the disability, but keep this note separate from the job application.  

If the applicant brings up a disability that may interfere with their ability to perform the essential duties and responsibilities of the job, ask:

“What reasonable accommodations could be made for you to be able to perform the essential duties and responsibilities of this position?”

The applicant has the responsibility of providing information about the nature of the accommodation they would require.

An employer’s obligation to provide reasonable accommodation applies only to known physical or mental impairments. However, this does not mean that an applicant or employee must always inform you of a disability.  If a disability is obvious, e.g., the applicant uses a wheelchair, the employer “knows” of the disability even if the applicant never mentions it.  

If an applicant says that they would not be able to perform the essential functions of the position, you should address the possibility of a disability.  Respond by stating, “In order to be qualified for this position, you must be able to perform all of the essential duties and responsibilities with or without accommodation.” 

Pre-employment Testing

If an employer requires pre-employment testing during the hiring process, applicants may require a reasonable accommodation in order to complete the test. Test results may typically be held to the same standards regardless of whether the applicant requires a reasonable accommodation and applicants are generally not exempt from testing as an accommodation. However, employers may need to offer alternative forms of tests including but not limited to as written, verbal, or extended testing time. 

Additionally, prior to a conditional job offer, the ADA prohibits all disability-related inquiries and medical examinations. Once the applicant has been given a conditional job offer, the employer may make disability-related inquiries and conduct medical examinations, as long as the employer is consistent with all employees entering in the same job category. Moreover, if an individual is screened out because of a disability, the employer must show that the exclusionary criterion is job-related and consistent with business necessity.

Hiring

An employer may not discriminate based on an employee or applicant’s disability, record of disability or perceived disability. If an applicant says they can fulfill the job description with reasonable accommodation, then the applicant should be evaluated in the same way as all other applicants.

Remember, an applicant or employee can sue an employer over discrimination based on a perceived disability, even if, in fact, there was no disability.  An applicant or employee with a history of a disability can also sue if they are treated differently.

Job Performance

If an employee is not performing their job responsibilities ask the employee, “Is there some reason that I’m not aware of that is preventing you from meeting the performance expectations of this job?”  This is a good open-ended question that provides the employee with an opportunity to discuss any issue (not just one that 

may be related to a disability) that may be affecting their performance.  This conversation needs to be documented.

When addressing performance and misconduct issues, employers should follow the same process of all employees. Employers cannot treat an employee with a disability differently or worse than other employees.  Employers must hold all employees to the same performance standards and require that all employees satisfactorily perform the essential duties and responsibilities.

If an employee’s performance problems are due to the disability, consider whether there is a reasonable accommodation that would allow the employee to meet the job requirements.  Ask the employee if there is anything that is keeping them from performing the job.  Just because someone has a disability does not mean they are entitled to perform poorly, but if the poor performance is because of a disability, you must make a reasonable accommodation if it would allow the employee to satisfactorily perform the essential duties and responsibilities of the position.  

As an employer, your obligations are triggered once you know or should have known of the disability.  Accordingly, poor performance up until you obtain knowledge can still subject the employee to discipline or a performance improvement plan.  Once you have knowledge of the disability, the burden shifts into making reasonable accommodation.  Such accommodation does not mean having to accept poor performance.  Such accommodations are made to enable full performance of the essential duties and responsibilities.

What if an employee discloses a disability during a corrective action?

If an employee waits until a corrective action to disclose a disability or request an accommodation, an employer is not required to rescind corrective actions or past performance evaluations. Employers should be cognizant of the timing of the disclosure. For example, if an employee has been counseled several times or taken through a progressive corrective action process and has never brought up a disability or the need for an accommodation until they are about to be terminated, the employer may choose not to rescind the termination. 

However, in a similar situation, if an employee is being counseled and has disclosed the need for a reasonable accommodation early in the process, the employer must initiate the interactive process as soon as they are aware of the need for an accommodation. However, any counseling or corrective action that had already been issued prior to the disclosure still stands and does not need to be rescinded. 



Termination

Termination should not be because an individual has a disability.  Poor performance does not have to be tolerated.  Before taking corrective action, consider if you can make reasonable accommodations that would allow the employee to meet expectations.  If not, follow a progressive process as you would with any other employee.  
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