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ARTICLE SUBMISSION

The Journal of Legal Nurse Consulting (JLNC), a peer reviewed publication, is the official journal of
the American Association of Legal Nurse Consultants (AALNC). We invite interested nurses and allied
professionals to submit article queries or manuscripts that educate and inform our readership about
current practice methods, professional development, and the promotion of legal nurse consulting
within the medical-legal community. Manuscript submissions are peer-reviewed by professional
LNCs with diverse professional backgrounds. The JLNC follows the ethical guidelines of COPE, the
Committee on Publication Ethics, which may be reviewed at: http://publicationethics.org/resources/
code-conduct.

We particularly encourage first-time authors to submit manuscripts. The editor will provide writing and
conceptual assistance as needed. Please follow this checklist for articles submitted for consideration.

INSTRUCTIONS FOR TEXT

Manuscript length: 1500 — 4000 words

Use Word® format only (.doc or .docx)

Submit only original manuscript not under consideration by other publications

Put title and page number in a header on each page (using the Header feature in Word)

Place author name, contact information, and article title on a separate title page, so author
name can be blinded for peer review

Text: Use APA style (Publication Manual of the American Psychological Association, 6th edition)
(https://owl.english.purdue.edu/owl/resource/560/01/)

Legal citations: Use The Bluebook: A Uniform System of Citation (15th ed.), Cambridge, MA:
The Harvard Law Review Association

Live links are encouraged. Please include the full URL for each. Be careful that any automatic
formatting does not break links and that they are all fully functional.

Note current retrieval date for all online references.
Include a 100-word abstract and keywords on the first page

Submit your article as an email attachment, with document title articlename.doc, e.g.,
wheelchairs.doc

INSTRUCTIONS FOR ART, FIGURES, TABLES, LINKS

All photos, figures, and artwork should be in JPG or PDF format (JPG preferred for photos).
Line art should have a minimum resolution of 1000 dpi, halftone art (photos) a minimum of 300
dpi, and combination art (line/tone) a minimum of 500 dpi.

Each table, figure, photo, or art should be submitted as a separate file attachment, labeled to
match its reference in text, with credits if needed (e.g., Table 1, Common nursing diagnoses in
SCI; Figure 3, Time to endpoints by intervention, American Cancer Society, 2003)

INSTRUCTIONS FOR PERMISSIONS

The author must accompany the submission with written release from:

Any recognizable identified facility or patient/client, for the use of their name or image
Any recognizable person in a photograph, for unrestricted use of the image
Any copyright holder, for copyrighted materials including illustrations, photographs, tables, etc.

All authors must disclose any relationship with facilities, institutions, organizations, or
companies mentioned

GENERAL INFORMATION

Acceptance will be based on the importance of the material for the audience and the quality of the
material, and cannot be guaranteed. All accepted manuscripts are subject to editing, which may
involve only minor changes of grammar, punctuation, paragraphing, etc. However, some editing
may involve condensing or restructuring the narrative. Authors will be notified of extensive editing.
Authors will approve the final revision for submission.

The author, not the Journal, is responsible for the views and conclusions of a published manuscript.
The author will assign copyright to JLNC upon acceptance of the article. Permission for reprints or
reproduction must be obtained from AALNC and will not be unreasonably withheld.
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professional listservs. We felt question-
naire items might potentially influence or
limit input, so we did not include them.
We wanted respondents to express their
personal experiences freely.

W collected, anonymized, and col-
lated LNC responses over over nearly
nine months. Sometimes we used
direct quotes for emphasis. We have
deliberately preserved some repetition
to show the similarities expressed by
many respondents.

e responses here may surprise you.
Many expressed appreciation. As one
respondent said,“  anks for doing this.
It's going to be a great service for LNCs!”

HOW DOES IT BEGIN?

Any discussion of LNC ethical behavior
should begin with the professional orga-
nization's Code of Ethics. e AALNC
Code of Ethics is the definitive state-
ment on this and can be found on the
website at www.aalnc.org.

“Subcontractors needed” says the email
subject line. An LNC responds with a
CV/resume as requested. After speak-
ing with the LNC poster, the LNC
agrees to a project working behind the
scenes. Recommended practice is that
both parties have a clear understanding
about subcontract agreements, instruc-
tions and work product templates,
deadlines, budgeted hours, invoicing,
and payment.

AALNC and Ethics

Sadly, we did not hear this often: “Our
firm has only used three contract LNCs
who were with us at di erent times for
several years. ey worked only for us
and there were no problematic issues for

either the LNC or us. ey submitted
invoices every two weeks and we paid
them paid promptly.”

COMMUNICATION

Once business is going well and more
cases come in, perhaps including a case
that is outside the contractor’s exper-
tise, the LNC considers the option

of engaging subcontractors. For the
subcontractor, this can be a great way
just to work cases without dealing with
the business end of being an LNC, or
supplement business during slow times.

Both novice and proficient LNCs
work as subcontractors. Novice
LNCs often want to learn but find
themselves without many available
mentors. VWe got many responses such
as,“No one is going to mentor you for
free...there are people you can hire
for that” (not necessarily true), and,

“I don't have time to train subcon-
tractors.” Many contractors are busy
and feel they don't have the time to
mentor subcontractors. LNCs report-
ed hearing,“1 don't have the time to
teach you” after receiving an assign-
ment. We suggest that a contractor
who knows there will not be time to
teach a new LNC should be honest

The Code of Ethics and Conduct of the American Association of Legal
Nurse Consultants (AALNC) establishes the ethical standard for the
specialty practice and provides a guide for legal nurse consultants to
use in ethical analysis and decision-making in their practice. It provides

guidelines for the professional performance and behavior of legal nurse
consultants. The esteem of this specialty practice of nursing results
from the competence and integrity of its practitioners. Thus, AALNC
sets forth this code to impart its ethical expectations for legal nurse
consultants and to set the standards of accountability.” www.aalnc.org
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and not hire an inexperienced LNC in
the first place. e contractor will be
frustrated and the subcontractor will
be discouraged by what appears to be
a sudden change in the contractor’s
behavior. If you do not have time to
train, be up front about it.

POOR COMMUNICATION
STYLES AND UNETHICAL
BEHAVIOR

Expectations:

Many subcontractors responded about
the process of sending CVs, having
discussions with the contractor, but
making it clear they had no experience
in the case area. After being reassured
“it didn't matter,” the subcontractor
was then“fired” or got responses citing
incomplete work. Others responded,
“ecases | got as a subcontractor
were not always appropriate for me
with my nursing experience.” To avoid
this, the subcontractor should always
ask about case focus before accepting
an assignment.

Many subcontractors expressed they
were not given enough information
when hired or they had received incom-
plete instructions or guidelines before
starting a job. ey reported:

 not getting any type of guidelines or
templates prior to starting;

e getting “no instruction” or “minimal”
on what was needed;

« being told work submitted was
incomplete despite lack of instruc-
tions; and

 being“berated” for errors in submit-
ted work.

One subcontractor was told only to
“Look at what I've done” and “pick up
where | left o " with no further instruc-
tions given. She goes on to relate:

“I completed the work ahead of sched-
ule and submitted my chronology. Here
is what happened during a long conver-
sation following my submission:
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Listservs are a great way to connect with
other professionals and we highly rec-
ommend that LNCs join and participate
in discussions. However, good manners
are of utmost importance. Moderators
of these listservs do a great job of mon-
itoring them but it can be a challenging
task. We again address issues of how

we treat each other, both publicly and
privately. When you post on a listservs,
always keep in mind that others are
watching. You would be well-advised to
be polite and appropriate at all times.
Going o -list to address an individual
personally is always an option.

Be aware that the LNC asking a
question in this setting may actually
be very experienced with the topic
but is either asking if there has been a

change in recommended best practices
or simply asking if another LNC has
seen a similar circumstance. Unfor-
tunately, some respondents reported
being publicly attacked for asking
these questions. Attacking another
LNC on a public listserv is merely
another example of intent to make
someone look bad. Everyone has a
professional reputation to protect

and all LNCs must be mindful that
public defamation of another can lead
to charges of slander and libel. At the
same time, hundreds of individuals
may have seen the inappropriate post.
It is more likely that the original post-
er is viewed as far more credible than
the attacker. Remember, the persona
you present on the listserv will be

Listservs are a great way to connect
with other professionals and we highly
recommend that LNCs join and participate

In discussions.

12 THE JOURNAL OF LEGAL NURSE CONSULTING

evaluated by potential contractors
and subcontractors.

Derogatory innuendos are always
inappropriate; the speaker can hurt
the other's LNC business. e were
surprised to hear how many people
reported threatening behavior by con-
tractors, subcontractors, and LNCs in
general. Responses received included:

« No one in this business is going to
mentor you for free. You have to pay
someone to do that.

e You're better o crashing and burn-
ing with me than with an attorney.
Word gets around. (veiled threat)

« If you had given this work to Jane Doe,
LNC, you would never work again.

¢ You are not ready to work with
an attorney.

e Asking that question shows me you
are over your head.

Comments such as these are discour-
aging and self-serving. Besides being
inappropriate, they do nothing to sup-
port the LNC profession.

Some contractors recalled working with
subcontractors who later presented the



contractor’'s samples as their own work
product when marketing for other work.

e An attorney client called me to say
my subcontractor had approached
him to become her client. Because of
this unethical behavior, the attorney
advised me to fire the subcontractor.

Does any of this sound familiar to any
contractors? We received several similar
responses.  ere is no way to ensure
this will never happen, but all should be
aware this behavior is unacceptable in
the legal world. It boils down to ethics
and integrity.

Independent LNCs often market to
attorneys to develop business. All
nurse consultants should expect and
understand that attorneys receive these
solicitations on a regular basis. In
general, the marketing goal is simply to
locate a client in need of your services.
Some consultants who are working
with a given attorney needlessly view
these marketing e orts as a threat.
Businesses have a right to market and
attorneys have a right to consider hir-
ing di erent LNCs.

CONCLUSION

Many LNCs start by working as sub-
contractors. ey rely on the knowledge
and skill of a contractor to assist them
in“learning the ropes” after complet-
ing an LNC course. As nurses, we are
familiar with the concept that we start
learning when we leave the classroom.
But the experiences of some contrac-
tors and subcontractors are far from
the collegial working environment they
expected from peers.  ank you to the
many contributors of this roundtable
who have been willing to share their
wisdom in hopes of advancing and
refining contracting and subcontracting
processes to elevate LNC practice.

MOVING FORWARD

We have not found similar reports in
the literature. We feel this beginning

e ort has only scratched the surface,
and encourage any LNC to share more
contracting and subcontracting stories
with us. You may email our confidential
address at LNCEthics@GreenLNC.com.
All responses will be treated in the
strictest confidence and will be used as a
roundtable update in a future edition of
the JLNC.
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I FEATURE

Communication is KEY when
Working with Subcontractors

Christie Paige, MSN, RN-BC

Keywords: legal nurse consultant, subcontractor, communication, work product, mentoring

Building your LNC business using subcontractors is an attractive way to increase your business volume
and income stream. However, finding and working with subcontractors can be frustrating and time-
consuming if done without planning. A defined process for hiring and working with subcontractors
creates a successful relationship. This article explores issues surrounding setting up for success when

working with other LNCs.

INTRODUCTION consider the option of hiring a subcon- way to work cases but not have to deal
Once a business is going well and more tractor as a way to grow your business with the business end of being an LNC,
case work comes in, or perhaps a case by increasing your case volume and or to just supplement your own business
that is not in your expertise, you might income. For a subcontractor, it is a great during slow times.
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Deciphering Subcontracting Agreements

Michele Smeltzer, MSN, RN, CEN

Keywords: Subcontracting, legal nurse consulting, work agreement, work contract, noncompete

Working as or with a subcontractor usually requires a subcontracting agreement. These agreements
can be confusing or intimidating. This article provides information for the LNC to better understand
subcontracting agreements.

INTRODUCTION there are some basic clauses one should subcontracting agreement. If you were
Seeking work as a subcontractor is a be aware of and understand before not o ered one by the contractor,

way to obtain additional work or to signing a contract. you should ask for or write a letter of
build your skill set. Whether you're a understanding. Lorie Brown, R.N.,
new or experienced LNC, most sub- ARE CONTRACTS M.N., J.D., nurse attorney, does not
contracting work requires a signed REQUIRED? recommend writing your own contract.
subcontracting agreement. Agreements Itis rare to obtain work as a subcon- e letter of understanding defines the
can vary in length and detail, however tractor and not be provided with a services that you are hired to do. Lorie
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SCREENING SKILLS S

Test Your Case Screening Skills

CASE #3

Ms. Wadas has been experiencing reoccurring abdominal pain
since 2014. Her PCP discovered she had a cyst on her ovaries
on 11/19/2014. She had made so many trips to EMH in 2014
regarding her pain, she was escorted out of the hospital her last
visit by the police department. On 03/28/18 Ms. Wadas went
back to EMH with stomach pain. ey performed bloodwork.
She says EMH told her she had already received too much
radiation so they discharged her. On 03/30/18 Ms. \Wadas
went to Mercy ED with stomach pain. ey dida CT Scan,
ultrasound, and X-rays and determined she had a 15 cen-
timeter bubble cyst on her ovary. On 03/31/18 Dr. Brown
performed surgery to remove the ovary. Ms. Wadas has a cyst
on her other ovary, however it does not require removal of

the ovary. Ms. Wadas will be following up with Dr. Brown

on 04/10/18 as they want to check for cancer. Ms. Wadas is
feeling much better.

She feels EMH was aware of her mental health history and
drug addiction and they did not provide her with medical care
she needed on 03/28/18.

Test Your Case Screening Skills

You decide: reject, or investigate?

“Learn from the mistakes
of others. You can’t live
long enough to make them

all yourself.”

— Eleanor Roosevelt
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CASE #4

George Brown called regarding his mother Nancy Brown;
DOB: 1941. Nancy had right hip surgery at Mercy Hos-

pital on 1/23/13 for a hip replacement. e surgeon was

Dr. Anthony Clooney. After the surgery Dr. Clooney came
out and said we had a problem and he cut thru a branch of her
sciatic nerve. It so happened that there was a neurosurgeon

in the next operating room, who came in and reconnected the
nerve. Sharon says he has been very attentive and has stopped
in to see her several times. Dr. Clooney has gone to Key West
for vacation.

Nancy is still at Mercy and expects to be there another 10
days to two weeks.  en she will move to transitional care for
another period of time. ey have told her that she will have
drop foot.  at this might be permanent.  at she will require
two years of therapy for this. e doctor said the best scenario
is that she make a 60% recovery. Currently she has lost feeling
in her right foot. She is having di  culty doing any therapy
for her hip because of the nerve problem. She is still in bed.

ey get her up for P.T. and to use a walker. She needs people
to help her out of bed and to stand up. Sharon has her own
Travel agency and lives alone. is has greatly impacted her
life. e hospital is doing an investigation.

Check your answers on page 25.

Errata:

Due to an editing error, the name of Lynn
Visser MSN, RN, PHN, CEN, CPEN was
omitted from the list of contributors to the
June issue as an associate editor.

Updated contact information for the
author of Emergency Department Triage:
Not For e Faint Of Heart, Deb Je ries
RN, MSN-Ed, CEN, CPEN, TCRN, is
debjeffriesrn@yahoo.com

VOLUME 30

ISSUE 3 FALL 2019 21



FEATURE

Finding the Right Expert Witness
for Medical Malpractice Cases

Kathy G. Ferrell, BS, RN, LNCC

Keywords: Rule 702 Federal Rules of Evidence, Daubert, like provider, qualifications, expert witness, testifying expert, expert

location, vetting experts

Finding the right expert witness is an invaluable skill. Before presenting names to the attorney client,
vetting for possible conflicts, effective communication, and availability are key skills to providing the
attorney with the right expert for successful litigation outcome. Communicating with the attorney client
to identify necessary credentials, location, and good working case knowledge are critical for the LNC to

search effectively.

INTRODUCTION

Expert witness testimony is almost
always necessary in litigation. An expert
witness can make or break the case.

us, finding the right expert witness
for your case can be daunting but can
greatly increase your worth to an attor-
ney. Finding the right expert is a learned
skill that, like others, can be achieved
only through practice.

REGULATIONS

e use of professionals as testifying
expert witnesses began in English
common law. e current law, Federal

|22 |

Rules of Evidence Rule 702 (FRE 702),
reads: “If scientific, technical, or other
specialized knowledge will assist the
trier of fact to understand the evidence
or to determine a fact in issue, a witness
qualified as an expert by knowledge,
skill, experience, training, or education
may testify thereto in the form of an
opinion or otherwise.”

Most states use national standards of
care to determine if medical negligence
has occurred by a healthcare provider.
However, six states believe that stan-
dards of care di er according to region
and size of community and therefore,

THE JOURNAL OF LEGAL NURSE CONSULTING

have enacted laws that further define
who may serve as an expert.

For instance, Tennessee’s criteria require
aplainti to present proof that the
defendant violated the standard of care
applicable in the community in which
the care was given at the time care was
given. Proof can come from an other-
wise qualified expert who knows the
standard of care in that or a similar
community. “Community” is further
defined as an area with a similar popu-
lation or hospital with like number of
beds in Tennessee or a state bordering
it. e expert witness must also be a





















IRS suspects intentional misconduct
or fraud, they will assess additional
financial penalties and even criminal
penalties for each misclassified worker.
(Messina, 2019)

IMPLICATIONS FOR LEGAL
NURSE CONSULTANTS

Whether a legal nurse consultant is a
business owner or an employee, role
understanding is essential. Regardless
of specific role, a legal nurse consultant
must understand the tax implications of
both working as a contractor and hiring
subcontractors. Nurse business owners
should consult tax preparation and
business law professionals for proper
guidance. Legal nurse consultants must
be well-versed in business basics to
properly identify actions that a ect both
their own employment status and that
of those they hire. Intentional or not, an
employer’s misclassification of a service
provider carries serious, yet avoidable,
consequences. When in doubt, employ-
ers or service providers can file an IRS
Form SS-8 to receive a formal decision
from the Internal Revenue Service.
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