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ARTICLE SUBMISSION
The Journal of Legal Nurse Consulting (JLNC), a peer reviewed publication, is the official journal of 
the American Association of Legal Nurse Consultants (AALNC). We invite interested nurses and allied 
professionals to submit article queries or manuscripts that educate and inform our readership about 
current practice methods, professional development, and the promotion of legal nurse consulting within 
the medical-legal community. Manuscript submissions are peer-reviewed by professional LNCs with 
diverse professional backgrounds. The JLNC follows the ethical guidelines of COPE, the Committee on 
Publication Ethics, which may be reviewed at: http://publicationethics.org/resources/code-conduct.

We particularly encourage first-time authors to submit manuscripts. The editor will provide writing and 
conceptual assistance as needed. Please follow this checklist for articles submitted for consideration.

INSTRUCTIONS FOR TEXT 
•	 Manuscript length: 1500 – 4000 words
•	 Use Word© format only (.doc or .docx) 
•	 Submit only original manuscript not under consideration by other publications
•	 Put title and page number in a header on each page (using the Header feature in Word)
•	 Place author name, contact information, and article title on a separate title page, so author 

name can be blinded for peer review
•	 Text: Use APA style (Publication Manual of the American Psychological Association, 7th edition) 

(https://owl.english.purdue.edu/owl/resource/560/01/)
•	 Legal citations: Use The Bluebook: A Uniform System of Citation (15th ed.), Cambridge, MA: 

The Harvard Law Review Association
•	 Live links are encouraged. Please include the full URL for each. Be careful that any automatic 

formatting does not break links and that they are all fully functional. 
•	 Include a 100-word abstract and keywords on the first page
•	 Write the manuscript in third person only.  If you feel an exception is warranted for the topic of 

your manuscript, please contact the Editor to discuss.
•	 Submit your article as an email attachment, with document title articlename.doc, e.g., 

wheelchairs.doc

INSTRUCTIONS FOR ART, FIGURES, TABLES, LINKS
•	 All photos, figures, and artwork must be in JPG or PDF format (JPG preferred for photos). Line 

art should have a minimum resolution of 1000 dpi, halftone art (photos) a minimum of 300 dpi, 
and combination art (line/tone) a minimum of 500 dpi.

•	 Each table, figure, photo, or art should be submitted as a separate file attachment, labeled to 
match its reference in text, with credits if needed (e.g., Table 1, Common nursing diagnoses in 
SCI; Figure 3, Time to endpoints by intervention, American Cancer Society, 2003)

INSTRUCTIONS FOR PERMISSIONS
The author must accompany the submission with written release from:

•	 Any recognizable identified facility or patient/client, for the use of their name or image
•	 Any recognizable person in a photograph, for unrestricted use of the image
•	 Any copyright holder, for copyrighted materials including illustrations, photographs, tables, etc.
•	 All authors must disclose any relationship with facilities, institutions, organizations, or 

companies mentioned 

GENERAL INFORMATION
Acceptance will be based on the importance of the material for the audience and the quality of the 
material, and cannot be guaranteed. All accepted manuscripts are subject to editing, which may 
involve only minor changes of grammar, punctuation, paragraphing, etc. However, some editing 
may involve condensing or restructuring the narrative. Authors will be notified of extensive editing. 
Authors will approve the final revision for submission.

The author, not the Journal, is responsible for the views and conclusions of a published manuscript. 
The author will assign copyright to JLNC upon acceptance of the article. Permission for reprints or 
reproduction must be obtained from AALNC and will not be unreasonably withheld.

http://publicationethics.org/resources/code-conduct
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FROM THE PRESIDENT

Mary Flanagan,  
BSN, RN, CNOR, LNCC

President, AALNC

Dear AALNC Members,

As I write this, we have just adjourned our Annual Education and Networking Forum. Every 
Forum I’ve had the pleasure of attending was unique in its special way, either for its host city, the 
quality of its speakers, or enthusiasm of the attendees. This year’s Forum was no different in those 
respects. This year was unique since it was AALNC’s first virtual Forum.

The board and I want to recognize the tireless efforts of the Forum Planning Committee led by 
Sue Point and Susan Carleo in collaboration with our incredible Headquarters team who ensured 
a world-class virtual experience. Their ability to pivot to a virtual format, while providing LNCs 
excellence in education and networking opportunities, was inspiring and the Forum had record 
attendance. Thank you for all the positive feedback, especially from our new attendees and exhibitor 
partners: it is genuinely appreciated and gratifying.

Another unique AALNC addition is the LNC Ambassador position. We listened to requests for 
a “go-to” person who can provide answers to questions and offer guidance and support as needed, 
especially to our newer colleagues. Please join me in welcoming Marjorie Pugatch as our inaugural 
ambassador-congratulations Margie!

I’m honored to serve as AALNC President this year and follow the many great leader volunteers 
who preceded me in this important role. Our goal remains the same: to promote your individual 
growth as a successful LNC no matter when or how you got here. We aim to be your professional 
home and maintain the highest standards through education, networking, and market visibility. 
If you are a member, thank you for your continued support of our association. If you’re not, come 
join us! I promise you will not be disappointed.

My call to action: I ask every one of you to promote AALNC in every way you can, whether it 
be through a conversation with a fellow LNC, attorney colleague, or your own family. Tell them 
what you do. Tell me what AALNC can do for you! Save the dates for next year’s Forum and 
sock away a little cash to make it happen. If you can dream it, you can do it! We will be right 
there with you.

I hope you enjoy this latest issue as we introduce Martha Kelso as our new JLNC editor. Martha 
comes to AALNC with a strong background in writing and publication, and I wish her and our 
journal committee of devoted volunteers much success. On behalf of the board and staff, welcome 
Martha! And something else new to this edition- contact hours! You asked, we listened.

I wish everyone reading this a wonderful summer as we all look forward to more halcyon days. 
And while you enjoy the nice weather, please keep a close eye on your AALNC communications 
as we roll out our new content hub and information about our second Jumpstart in September.

Don’t forget the sunscreen!

Mary Flanagan, BSN, RN, CNOR, LNCC

President’s Update
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Martha R. Kelso 
RN, HBOT

Editor, JLNC

FROM THE EDITOR

Editor’s Note
Dear Members and Colleagues,

I am honored to be the journal’s Editor-In-Chief bringing this groundbreaking issue to print. 
For my inaugural journal I would like to introduce myself and background. The last few 
decades of my career have been dedicated to wounds and skin issues .As CEO for a mobile 
wound care company, I have a relentless devotion to elevate the art and science of wound 
healing. As a published author, clinical editor for multiple peer reviewed publications, legal 
expert witness for wound litigation, and a member of several national advisory boards; I cherish 
being an industry expert bringing new healing modalities to clinical practice. In the wound care 
arena, I serve as Principal Investigator for clinical research studies working tirelessly to shape 
the future landscape of healthcare. For those of you involved in wound care, I look forward to 
connecting soon.

COVID impacted the world like never before and we have yet to see the pandemic’s end. The 
world was sent reeling as our nation fought to understand and get ahead of the most virulent 
and prolific virus ever known to man. The litigation for plaintiffs and defense is just starting to 
take shape. The legal side of COVID is a long way from being settled in the outcomes. Court 
systems are delayed, while state and federal courts continue to determine accountability for 
employers, healthcare entities, or government agencies, if any, during this unprecedented time. 
Legal Nurse Consultants (LNCs) are in demand more than ever to help navigate the legal 
process and current issues surrounding COVID-19. Almost no aspect of the American life went 
unscathed since the start of the pandemic and those exposed to or affected by COVID are still 
sifting through protections, or lack thereof. It is why this journal issue is so important to the 
LNC industry and the manuscripts published inside will help LNCs grasp the complex issues 
surrounding COVID as it stands thus far.

I want to thank the committee members and the Interim Editor, Julie Dickinson for having 
the foresight to choose this topic. Our committee’s dedication and commitment ensuring the 
Journal of Legal Nurse Consulting ( JLNC) is at the forefront supporting the Legal Nurse 
Consultant (LNC) as COVID litigation is just commencing is commendable. Another 
timely addition to this journal issue is the launch of Continuing Education (CE) articles. 
Readers can earn CEs on selected articles by following the steps listed in this journal and 
future editions.

Our Fall issue highlighting Forensic Nursing has some interesting articles for our readers. 
Please email me if you have topics you would like to see considered ifor future journal themes. 
If you would like to author a manuscript in this peer-reviewed journal, our committee mem-
bers are happy to help you submit your article. The JNLC Committee is a resource for all 
aspects of publication for the journal, including mentoring or co-authoring with new authors. 
Being published in a peer reviewed journal brings credibility to your work. My email address is 
martha.kelso@aalnc.org. I look forward to hearing from you.

Sincerely,

Martha R. Kelso, RN, HBOT

mailto:martha.kelso@aalnc.org
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Considerations When Evaluating 
COVID-related Medical Malpractice 
and Personal Injury Cases
Julie Dickinson MBA, BSN, RN, LNCC

The COVID-19 pandemic will 
add a significant layer of com-
plexity to the evaluation of legal 

cases. According to Hunton Andrews 
Kurth’s COVID-19 Complaint Tracker 

(2021), as of early March 2021, 8,812 
COVID-related complaints have been 
filed since January 30, 2020, which is 
almost double the 4,744 complaints 
filed as of September 1, 2020. Accord-

ing to their categorization, 207 of these 
complaints pertain to health/medical. 
Of those, 16 are malpractice claims 
and 138 are wrongful death claims. 
According to their consumer case 

FEATURE

The analysis of medical malpractice and personal injury claims involving the coronavirus pandemic will 
be exceptionally nuanced given the dynamic medical, advisory, regulatory, and legal factors surrounding 
this global emergency. While these claims are just starting to be filed and thus state case law is still 
being established, the considerations discussed in this article may serve as a starting point and a guide 
for the legal nurse consultant when evaluating medical malpractice and personal injury claims involving 
incidents arising during the COVID-19 pandemic.

Keywords: COVID-19, coronavirus, pandemic, medical malpractice, personal injury

COVID-19
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categorization, there have been 30 per-
sonal injury and seven wrongful death 
complaints stemming from exposure 
to COVID-19 in a public place. These 
numbers will continue to grow. 

It will take at least several years for the 
initial wave of COVID-related legal 
cases to work their way through the 
judicial system and thus for each state 
to start to build its COVID-19 case 
law. While each state will set its own 
legal precedents for COVID-19 cases, 
there are some general considerations 
that legal nurse consultants (LNCs) 
and legal teams should analyze when 
evaluating liability and causation in 
COVID-related medical malpractice 
and personal injury claims. 

MEDICAL MALPRACTICE
As with any medical malpractice case, 
the first step is understanding what 
liability, if any, the healthcare provid-
ers may have. Liability assessment in 
pandemic-related claims may include 
but not be limited to possible immu-
nity, gross negligence, crisis/disaster 
standards of care, other governmental 
or authoritative standards or guidelines, 
the subject healthcare provider’s experi-
ence and expertise vis-à-vis the specialty 
in which the care in question was 
rendered, the provider’s normal versus 
crisis scope of practice, other licensure 
considerations, the mode of care deliv-
ery, and any documentation waivers.

For cases involving care rendered during 
the COVID-19 pandemic, the LNC 
should research whether the jurisdic-
tion in question granted immunity for 
healthcare providers. If so, was it in 
effect at the time the care in question 
was rendered? What does it cover, and 
what are its limits? Does the immunity 
only cover care provided to patients 
diagnosed with coronavirus, or does it 
also cover care rendered to any patient 
during the pandemic (since scarce 
resource allocation may have been in 
effect)? In either case, does a healthcare 

provider or system have to establish that 
its financial or human resources were 
negatively affected by the pandemic? 
Have the immunity provisions changed 
over time, and if so, what protections 
were in effect at the time of the care in 
question? For example, in April 2020, 
New York State enacted the Emergen-
cy Disaster Treatment Protection Act 
(EDTPA), which “shields health care 
facilities and professionals from most 
forms of civil and criminal liability 
from March 7, 2020, the date of the 
Governor’s COVID-19 emergency 
declaration, until the emergency decla-
ration expires” (Bopp & O’Neill, 2020, 
para. 1). In August 2020, New York 
revised the EDTPA, allowing health 
care providers and nursing homes to be 
prospectively “held liable...in lawsuits 
and criminal prosecutions for care 
provided to patients that are not being 
treated for COVID-19” (Berdzik et al., 
2020, para. 2). 

The legal nurse consultant should also 
determine whether the subject health-
care provider was a volunteer and, if 
so, whether there is liability protection 
under the Coronavirus Aid, Relief, 
and Economic Security (CARES) Act. 
Section 3215(a-b) of the CARES Act 
(2020) states that, with two excep-
tions (gross negligence and practicing 
under the influence), “a health care 
professional shall not be liable under 
Federal or State law for any harm 
caused by an act or omission of the 
professional in the provision of health 
care services [as a volunteer] during the 
public health emergency with respect 

to COVID–19…if…[the] health care 
services… are within the scope of the 
license, registration, or certification of 
the volunteer…” Once the scope and 
limitations of any immunity are known, 
the LNC can then evaluate whether the 
care in question potentially falls under 
the immunity. 

Consideration should also be given 
to whether the care in question was 
so egregious (i.e., gross misconduct 
or intentional acts) that immunity 
could be excluded. Does the state’s 
immunity act contain any carve backs 
to this exclusion? In New York’s 
aforementioned original EDTPA, 
immunity was excluded for willful 
misconduct, gross negligence, reckless 
misconduct, or the intentional inflic-
tion of harm (Bopp & O’Neill, 2020). 
However, “acts, omissions or decisions 
resulting from a resource or staffing 
shortage [were] explicitly exempt-
ed... Consequently, in the event of an 
overwhelming surge of COVID-19 
patients, the EDTPA … shield[ed] 
health care facilities and profession-
als from liability if they are forced to 
triage their limited resources and staff 
in a way that adversely impacts some 
patients to the potential advantage of 
others” (Bopp & O’Neill, 2020, para. 
3). Whether there will be protection 
for simple negligence and not for 
intentional or willful conduct “may be 
a significant consideration, because 
withholding care is an intentional act, 
taken with the knowledge that it will 
diminish the patient’s hope of recov-
ery” (West, 2020, p. 31).

It will take at least several years for the 
initial wave of COVID-related legal cases 
to work their way through the judicial 
system and thus for each state to start to 
build its COVID-19 case law.
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vices (ADHS) published its 3rd edition 
“Arizona Crisis Standard of Care Plan,” 
which was designed “to provide clear 
and consistent guidance for allocating 
scarce healthcare resources during a 
catastrophic disaster” (2020a, p. 6). In 
June 2020, ADHS issued an addendum 
that “specifies statewide triage proto-
cols for acute care facilities during the 
COVID-19 pandemic. It corresponds 
with the Arizona Crisis Standards of 
Care Plan, 3rd edition but offers further 
guidance to reflect current best practic-
es and recently published evidence on 
COVID-19” (2020b, p. 1). The ADHS 
activated these crisis standards of care 
in late June 2020 (ADHS, 2020c). 

Reconciling the patient-centered and 
population-centered standards of care 
will be a challenge for courts and juries. 
For cases involving withheld care, “[t]
he plaintiff ’s expert will testify that the 
(patient-centered) standard of care is X; 
the defendant’s expert will testify that 
the (population-centered) standard of 
care is Y. X and Y cannot be reconciled, 
because they are apples and oranges. 
Without clear guidance from the court, 
it is manifest that juries will be confused 
by all of this” (West, 2020, p. 31).

In addition to any standards set forth 
by the applicable government, the LNC 

should also research any standards or 
guidelines published by The Centers for 
Disease Control and Prevention (CDC) 
or the applicable professional associa-
tion that were in effect at the time the 
care in question was rendered. The 
LNC will then analyze how the subject 
care compares to these standards.

Additional consideration should be giv-
en to the subject healthcare providers. 
Were they working within their area of 
experience and expertise, or were they 
detailed to a different area to help with 
the crisis? Were there governmental 
orders issued that waived or reduced 
certain training or oversight require-
ments, expanded the scope of practice 
for certain providers, or allowed flexible 
reassignments to maximize provider 
capacity within the healthcare facility? 
For instance, Texas issued an order 
allowing “hospitals and facilities associ-
ated with Graduate Medical Education 
(GME) training programs… to utilize 
[physicians-in-training] permit holders, 
with proper physician oversight, in areas 
outside of their GME training program. 
For example, under these temporary 
waivers, residents in a surgery residency 
program can assist in an Emergency 
Department if a surge of patients is 
experienced” (Office of the Texas Gov-
ernor, 2020, para. 1).

Other healthcare provider licensing 
considerations include:

•	 Were the subject healthcare provid-
ers licensed to practice in the state in 
question? If not, did the state have 
an order in effect at the time the care 
in question was rendered allowing 
the individual to provide care in that 
state? For example, in March 2020, 
the State of Florida Department of 

When evaluating liability, the LNC 
should also consider how affected 
the subject healthcare facility was by 
the pandemic and how this might 
alter the standards of care, treatment 
decision-making, and outcomes. At 
the time in question, was the facility 
operating under a patient-centered or 
population-centered standard of care? 
Consider whether the situation required 
scarce resource allocation (SRA) or 
involved another ethical dilemma (such 
as universal do not resuscitate orders for 
patients with COVID-19). Were these 
difficult care decisions made by the 
provider or by a SRA or ethics commit-
tee? Was the facility operating under a 
surge plan, and if so, what did the plan 
entail? Does the documentation reflect 
“if hospital capacity or concern for the 
nosocomial transmission of COVID-19 
factored into any decisions to discharge 
or admit a patient” (Pensa, 2020, para. 
14)? Were typical nurse-to-patient 
ratios and acuity-based staffing models 
waived at the time in question? 

The LNC should research whether the 
jurisdiction published and activated 
“COVID standards” or other similar 
disaster or crisis standards that were in 
effect at the time the care in question 
was rendered. For example, in 2020, 
Arizona’s Department of Health Ser-

The LNC should research whether the jurisdiction published and 
activated “COVID standards” or other similar disaster or crisis standards 
that were in effect at the time the care in question was rendered.

When reviewing documentation, consider 
whether certain documentation requirements 
were waived at the time in question to allow 
healthcare providers more time to provide 
more care to more patients.
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Health issued Emergency Order 
20-002, which stated, “For purposes 
of preparing for, responding to, and 
mitigating any effect of COVID-19, 
health care professionals… holding 
a valid, unrestricted, and unencum-
bered license in any state, territory, 
and/or district may render such 
services in Florida during a period 
not to exceed thirty days…” (para. 
2). Another example is Order 
No. 24 issued by the Com-
monwealth of Massachusetts 
(2020) authorizing, within 
certain parameters, nursing 
practice by graduates and 
senior students of nursing 
education programs. 
The National Council 
of State Boards of 
Nursing (2020a) 
has collated the 
emergency actions 
taken across the 
United States 
(U.S.), 
including 
informa-
tion about 
emergency 
licensing waivers and 
the applicable regulatory provisions. 

•	 Were the subject healthcare provid-
ers retirees who returned to the field, 
and if so, how long had they been out 
of the healthcare workforce? What 
education and re-training, if any, 
were required by their state’s profes-
sional regulatory body, and how do 
those compare to what the provider 
actually received? Were there any 
practice limitations or restrictions 
for these emergency license rein-
statements? The National Council 
of State Boards of Nursing (2020b) 
compiled exceptions developed by 
nursing regulatory bodies across the 
U.S. for inactive/retired licenses in 
response to the pandemic.

•	 Did the healthcare provider have an 
unrestricted professional license or 

an encumbered license due to disci-
plinary action? If the latter, did the 
state’s appropriate professional regu-
latory board (e.g., Board of Nursing) 
temporarily waive the licensee’s disci-
plinary action during the pandemic? 
The National Council of State 
Boards of Nursing (2020c) issued a 
policy brief on this topic and offered 
considerations and recommendations 

also lead to an important causation 
consideration: What difference in the 
patient’s outcome, if any, may have been 
possible if the care had been rendered 
in-person?

There are also considerations when 
evaluating cases that involve informed 
consent issues. Was informed consent 
obtained in-person, via phone call, or 
via video call? Was it written or verbal? 
Regarding causation, what difference, 
if any, would an in-person informed 
consent discussion have made? For 
cases alleging exposure to and becoming 

infected with COVID-19 in the 
course of receiving healthcare, 
does the informed consent form 

or related documentation 
contain language that the 

patient/signee acknowl-
edged understanding 

of and accepted the 
risk of contracting 

COVID-19 while 
under the care of 
the healthcare 
entity/provider?

When 
reviewing 

documentation, consider 
whether certain documentation 
requirements were waived at 

the time in question to allow 
healthcare providers more time to 

provide more care to more patients. 
For example, the Centers for Medi-
care and Medicaid Services (CMS) 
waived one of their usual conditions of 
participation that requires nursing staff 
to develop and keep current a nurs-
ing care plan for each patient (CMS, 
2020, p. 7).

Lastly, for cases alleging negligence in 
the diagnosis, care, and treatment of 
COVID, the LNC’s medical literature 
research will need to focus on what 
information was known, available, and 
accepted in the medical community 
at the time the care in question was 
rendered. The standard of care for the 

for Boards of Nursing when deter-
mining whether to waive disciplinary 
action during the pandemic. 

Another liability consideration is 
whether the care in question was 
rendered in-person or via chart review, 
phone call, or video call. If not in-per-
son, was this due to a facility mandate to 
conserve personal protective equipment 
(PPE)? What exactly did the mandate 
state, and is the care in question covered 
under it? Would the clinical judgment 
of a similar healthcare provider in a sim-
ilar circumstance have been to conduct 
in-person care (i.e., to override the PPE 
preservation mandate)? These questions 
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treatment of COVID evolved as the 
pandemic continued, as more research 
was conducted, and as more was known 
about the virus. The standard of care 
for treating a COVID (+) patient in 
March 2020 was very different from 
now. In these cases, the LNC’s causation 
analysis must include the usual consid-
erations, such as how the patient’s other 
comorbidities played into the outcome 
and whether the alleged deviation from 
the standard of care was a proximate 
cause of the alleged harm.

PERSONAL INJURY
Personal injury cases related to 
COVID-19 are likely to center 
around allegations that a business 
failed to enforce (or improperly 
enforced) safety rules to minimize 
the risk of transmission and, thus, 
the plaintiff contracted coronavirus 
at the defendant business. 

The legal team’s evaluation of liability 
will begin with research on whether 
the jurisdiction or Federal government 
granted immunity for businesses from 
COVID-related litigation. If so, was 
it in effect at the time of the incident 
in question? What does it cover, and 
what are its limits? Does the incident 
and/or business in question fall under 
the immunity provisions? Further, did 
the defendant business’s actions rise to 
the level of gross negligence or willful 
misconduct such that it would not be 
covered by the immunity?

The research will also include wheth-
er there were any local, state, federal, 
CDC, or other relevant safety mandates 
or guidelines in effect for businesses at 
the time in question. These may include 
but not be limited to restricting the 
number of people physically in the busi-
ness at any one time, engaging in and 
encouraging social distancing, posting 
warning signs, and requiring and/or 
offering face masks (for both employees 
and customers). How were these guide-
lines to be enforced? Did the business 
comply with these rules or guidelines at 
the time in question?

Another liability consideration is 
whether the business required those 
entering the premises to sign a liability 
waiver (agreeing to waive their right to 
bring any claims against the business 
for COVID-related injuries). If so, 
what are its conditions? Is the subject 
incident covered under the waiver? The 
legal team will also need to research 
whether such waivers are enforceable, 
as some states will not enforce such 
prospective liability waivers (Hoffman 
& Johnson, 2020). “While liability 
waivers may not provide an absolute 
defense, other language in the agree-
ment can be used as evidence that 
the injured party assumed the risk of 
a COVID-19-related injury — and 
assumption of risk [may be] a valid 
defense…” (Hoffman & Johnson, 2020, 
para. 4). If the defendant business was 
grossly negligent or acted intentionally, 

the waiver may not protect the busi-
ness from being held liable. 

A unique issue arising from this 
unprecedented pandemic is whether 
Workers’ Compensation (WC) will 
be the sole remedy for employees who 
allege a workplace exposure resulted 
in a COVID infection or whether 
these employees can file a personal 
injury tort claim against the employer 
for damages. “Workers’ compensa-
tion coverage does not necessarily 
bar lawsuits filed by employees alleg-
ing damages arising from workplace 
exposure to COVID-19” (McKeeby 
et al., 2020, para. 2). Such tort claims 
have already been filed, such as Evans v. 
Walmart, Inc. et al. (2020), which is a 
wrongful death lawsuit filed in Illinois 
that alleges an employee contracted 
COVID while working at the store 
and died from complications thereof. 
There are state-specific exceptions to 
WC being the exclusive remedy for 
injured workers. Such exceptions may 
include intentional or deliberate acts 
by an employer, when an employee 
waives the right to WC payments 
upon hire, or when an injury is con-
sidered non-compensable under the 
WC program (McKeeby et al., 2020). 
Each state will determine these issues 
through case law or legislation (declar-
ing whether COVID is a compensable 
injury under WC). 

The monumental challenge for 
plaintiffs bringing COVID infection 
personal injury suits against defendant 
businesses will be proving causation. 
These plaintiffs will have the burden 
of proving the defendant businesses 
were the source of their infection, i.e., 
that they contracted coronavirus at the 
defendant business on a specific date. 
To meet this burden, plaintiffs may 
use contact tracing, which includes 
identifying those who have had close 
contact with a person infected with 
COVID and thus who have had expo-
sure to the virus (CDC, 2020).

A unique issue arising from this unprecedented 
pandemic is whether Workers’ Compensation 
(WC) will be the sole remedy for employees 
who allege a workplace exposure resulted in a 
COVID infection or whether these employees 
can file a personal injury tort claim against the 
employer for damages.
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SUMMARY
The thorough and effective analysis 
of medical malpractice and personal 
injury claims involving the corona-
virus pandemic will be exceptionally 
nuanced given the dynamic medical, 
advisory, regulatory, and legal factors 
surrounding this global emergency. 
Given this rapidly changing environ-
ment, it is imperative when evaluating 
liability that the legal team identify 
the applicable regulations, guidelines, 
and other information in effect at the 
time of the incident in question. While 
not exhaustive, the considerations 
discussed in this article may serve as a 
starting point and a guide for the legal 
nurse consultant when evaluating med-
ical malpractice and personal injury 
claims involving incidents that arose 
during the COVID-19 pandemic.
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FEATURE

The COVID-19 pandemic has transformed the nursing profession. It is widely reported that nurses are 
working longer, unpredictable hours causing burnout, stress, and exhaustion. In addition, some nurses 
have faced novel practice issues while fighting on the frontline. In some cases, these COVID-19 issues 
have resulted in complaints being filed against a nurse’s license. Legal Nurse Consultants (LNCs) 
assist with professional license matters in a variety of ways including, serving as expert witnesses, 
assisting professional license defense attorneys, or working for state boards of nursing. The purpose 
of this article is to present general information that can be considered by LNCs when assisting with 
COVID-19 related nursing complaints. This article is not intended to be all-inclusive as there are many 
factors that should be considered when assessing these issues. No endorsement of any legal strategy 
is to be inferred from this article.
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Nursing, 2021). Given this background, 
the information presented in this article 
is largely informed by press releases, 
news articles, and analysis from profes-
sional nursing associations.

COVID-19 RELATED NURSING 
LICENSE COMPLAINTS
Healthcare professionals have been 
grappling with a myriad of profes-
sional license concerns since the first 
COVID-19 infection was detected 
in the United States in January 2020 
(TAANA, 2020). According to a recent 
news article, some of these concerns have 
culminated into license complaints stem-
ming from COVID-19 related incidents 
(Basen, 2021). Based on published stud-
ies and news reports, COVID-19 related 
nursing complaints can fall into two 
categories: Substance or Alcohol Abuse 
Disorder and Unprofessional Conduct 
(Brodsky, 2020; National Institute on 
Drug Abuse, 2020; Basen, 2021). 

SUBSTANCE OR ALCOHOL 
ABUSE DISORDER
It is estimated that approximately ten 
percent of nurses will develop drug or 
alcohol dependence; a statistic which 
falls in line with the general population 
(Kunyk, 2013). As COVID-19 cases 
surge across the country, nurses report-
ed burnout, fatigue, and exhaustion. In 
addition to the stress of frontline work, 
nurses may experience anxiety, grief, 
and worry related to their personal 
experience of coping with the pandemic. 
Consequently, pandemic-related stress 
may cause some nurses to experience 

new-onset drug or alcohol use disor-
der (McCormick, 2020). Additionally, 
nurses with existing substance or alco-
hol use disorders may be vulnerable to 
relapse during the pandemic (Brodsky, 
2020; National Institute on Drug 
Abuse, 2020). Many nursing boards 
have “Alternative to Discipline” (ATD) 
programs for nurses with substance 
or alcohol use disorders. In general, 
ATD programs allow nurses to remain 
licensed while being closely monitored 
through a variety of license restrictions 
and parameters. ATD programs have 
had success with assuring public protec-
tion while allowing nurses to maintain 
their license as they undergo rehabilita-
tion (NCSBN, 2011). 

In the face of the pandemic, questions 
have arisen regarding whether special 
consideration should be given to addict-
ed nurses who relapse due to frontline 
work or pandemic-triggered stress. 
There are also questions about the level 
of consideration that should be given to 
nurses who develop addictions trig-
gered by pandemic stress. Some nursing 
boards rely on board certified addictio-
nologists to make these determinations. 
Nevertheless, LNCs play an essential 
role in identifying and analyzing issues 
that can be further considered by the 
state regulatory body while assessing 
these matters. The following are some 
key factors the LNC can consider when 
analyzing pandemic-related drug/alco-
hol abuse claims: 

1.	 The timing of the drug/alcohol 
abuse disorder; e.g., did the disorder 
develop during the pandemic? 

LNCs who specialize in license matters are 
uniquely positioned to spot issues, analyze 
extenuating factors, and evaluate special 
circumstances when assessing COVID-19 
related license complaints.

INTRODUCTION
The rules and regulations governing 
nursing practice vary by state. There 
are 59 nursing regulatory bodies in the 
United States (U.S.) and its territories 
(NCSBN, 2020). In general, these nurs-
ing regulatory bodies are tasked with 
ensuring public protection by allowing 
only nurses who are competent and safe 
to practice in the workforce (Russell, 
2017). In doing so, they investigate com-
plaints filed against nurses by employers, 
patients, consumers, and members of 
the public. LNCs serve as expert wit-
nesses on behalf of nursing regulatory 
bodies and nurse defense attorneys by 
testifying at administrative hearings. 
Nurse defense attorneys and nursing 
regulatory bodies also employ LNCs to 
analyze and evaluate healthcare records 
and nursing practice guidelines. LNCs 
who specialize in license matters are 
uniquely positioned to spot issues, 
analyze extenuating factors, and evaluate 
special circumstances when assessing 
COVID-19 related license complaints. 

A COVID-19 related license complaint 
arises when a complaint is submitted 
to a nursing regulatory body stemming 
from a COVID-19 related incident. The 
legal landscape regarding COVID-19 
related license complaints is currently in 
a state of flux because the U.S. is only 
one year into the pandemic and many 
of these issues have not been publicly 
adjudicated. In addition, there is a dearth 
of published information regarding these 
matters. This is largely due to the con-
fidential nature of the regulatory body’s 
investigative file, which generally includes 
the complaint, the investigative findings, 
and the nurse’s statement. Some state 
regulatory bodies are required by law to 
keep their investigative files confiden-
tial. For example, Georgia law requires 
investigative files to be kept confidential 
for any purpose other than a hearing 
before the board, and the file may not 
be released to anyone except for another 
enforcement agency or lawful licensing 
authority (Rules of Georgia Board of 
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abuse disorder or otherwise take 
personal accountability? 

10.	Board certified addictionologist 
report; e.g., should the nurse be 
evaluated by a board certified 
addictionologist to assess the 
nurse’s ability to practice safely? 

UNPROFESSIONAL 
CONDUCT
The Georgia Board of Nursing defines 
unprofessional conduct as “nursing 
conduct failing to meet the minimal 
standards of acceptable and prevailing 
nursing practice, which could jeopardize 
the health, safety, and welfare of the pub-
lic” (Rules of Georgia Board of Nursing, 
2021). Other state nursing boards have 
similar definitions. There are several 
examples of unprofessional conduct. This 
article focuses on COVID-19 related 
nursing complaints that allege substan-
dard care or patient abandonment as 
unprofessional conduct. 

SUBSTANDARD CARE
Nurses can be accused of substandard 
care after providing nursing care to a 
COVID-19 patient. The American 
Nurses Association (ANA) surveyed 
more than 30,000 nurses across the 
country and 32% reported that they 
are not prepared to provide care for 
a COVID-19 patient (ANA, 2020). 
While this issue may seem to fall on 
the employer for ineffectively training 
the nurse, some state nursing laws 

2.	 Experience as a frontline worker; 
e.g., has the nurse experienced any 
psychological trauma related to 
frontline work? 

3.	 The extent of the drug/alco-
hol abuse disorder; e.g., did the 
nurse divert medications from 
an employer or report to work 
while impaired? 

4.	 The scope of treatment; e.g., did the 
nurse voluntary seek and successful-
ly complete treatment? 

5.	 Participation in addiction counsel-
ing; e.g., did the nurse voluntary 
seek and successfully complete 
addiction counseling? 

6.	 Re-triggering addiction; e.g., was 
the nurse previously diagnosed with 
drug/alcohol addiction in the past 
and experienced a long period of 
abstinence prior to the pandemic? 

7.	 Availability of resources; e.g., was 
the nurse’s aftercare treatment or 
psychotherapy counseling disrupted 
due to pandemic-related adminis-
trative issues? 

8.	 Support from superiors and 
colleagues; e.g., did the nurse’s 
superiors and/or colleagues submit 
written letters of support attesting 
to the nurse’s ability to practice 
safely while receiving drug or alco-
hol treatment? 

9.	 Self-reporting and personal 
accountability; e.g., did the nurse 
self-report the drug or alcohol 

require nurses to ensure they are com-
petent to accept a patient assignment. 
For example, Georgia law lists the 
following as acceptable standards of 
practice for RNs: 

•	 Accept responsibility for individ-
ual nursing actions and continued 
competence 

•	 Seek education and supervision as 
necessary when implementing nurs-
ing practice techniques 

•	 Seek educational resources and cre-
ate learning experiences to enhance 
and maintain current knowledge and 
skills appropriate to her/his area 
of practice

•	 Assign and supervise only those 
nursing measures which the nurse 
knows, or should know, that anoth-
er person is prepared, qualified, or 
licensed to perform 

•	 Retain professional accountability 
for nursing care when delegating 
nursing intervention 

(Rules of Georgia Board of Nursing, 
2021). In addition, Georgia law defines 
“unprofessional conduct” to include: 

•	 Assuming patient care respon-
sibilities that the nurse lacks the 
education to perform, for which the 
nurse has failed to maintain nursing 
competence, or that are outside the 
scope of practice of the nurse

•	 Accepting the assignment of nurs-
ing functions or a prescribed health 
function when the acceptance of 
the assignment could be reasonably 
expected to result in unsafe or inef-
fective client care 

•	 Making assignments and delegations 
that are beyond the scope of the 
abilities of the person to whom the 
task is assigned 

•	 Failing to properly supervise a nurse 
to whom a task was assigned, partic-
ularly if the nurse manager was aware 
or should have been aware, that the 
employee was not competent to per-
form the task 

FEATURE

Nurses can be accused of substandard care 
after providing nursing care to a COVID-19 
patient. The American Nurses Association 
(ANA) surveyed more than 30,000 nurses 
across the country and 32% reported that 
they are not prepared to provide care for a 
COVID-19 patient (ANA, 2020).
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(Rules of Georgia Board of Nursing, 
2021). These Georgia laws exemplify 
how nurses can face license com-
plaints for substandard care while 
caring for COVID-19 patients in 
unfamiliar or emergent settings. There 
has been a push for states to adopt 
laws that protect healthcare profes-
sionals from medical malpractice 
liability associated with COVID-19 
care (AMA, 2020). In response, some 
states promulgated immunity laws or 
released executive orders, including 
but not limited to New York, New 
Jersey, Michigan, Massachusetts, Illi-
nois, and Connecticut (Kang, 2020). 
Notwithstanding, there appears to be 
no published information on whether 
any nursing regulatory bodies have 
promulgated regulations or released 
guidance granting license immunity 
for nurses who face license complaints 
for substandard care related to the 
care of a COVID-19 patient. 

PATIENT ABANDONMENT
Complaints of patient abandonment 
typically allege that the nurse deserted a 
patient with whom the nurse established 
a provider-patient relationship without 
making reasonable arrangements for 
continuing care (NSO, 2017). Seven-
ty-two percent of the nurses surveyed 
by ANA reported that they were either 
extremely concerned or moderately con-
cerned about staffing and 64% reported 
that they were working short or without 
necessary staff (ANA, 2020). In these 
cases, the nurse may refuse a staffing 
assignment that they believe is unsafe. 
Consequently, the nurse can be accused 
of patient abandonment and reported to 
their licensing board. 

Some may argue that the nurse should 
not be subject to a license complaint 
unless a patient-provider duty was 
established prior to the nurse refus-
ing the assignment. However, it is 
important to recognize that a nursing 
complaint can be filed against any nurse 
regardless of merit. Specifically, nursing 

cation Department (NYSED) released 
guidance describing patient abandon-
ment as when: 

•	 A nurse, who has accepted a patient 
care assignment and is responsi-
ble for patient care, abandons or 
neglects a patient needing immediate 
professional care without making 
reasonable arrangements for the 
continuation of such care

regulatory boards investigate complaints 
to determine if they have merit. And 
the nurse must defend themselves in the 
investigation by hiring a defense attor-
ney or defending themselves pro se. In 
the case of patient abandonment, some 
nursing regulatory boards have defined 
“patient abandonment” in their state 
laws or published guidance documents. 
For example, the New York State Edu-

1-800-821-8463
Email: ron@beaconrehab.com

www.beaconrehab.com

41 Years Experience

• Life Care Planner   
(Assessment of Future Medical) 

• Vocational Expert
• Forensic Economist

DETERMINATION OF
Economic Loss, Lost Income, Loss of Earning Capacity

of present & future value of damages

• Functional Capacity Evaluator 

• Expert Testimony
• Medical Projections 

 Ronald T. Smolarski
MA, CLCP, CRC, CDEII, ABVE, ABMPP, CVE, CRV, CCM

mailto:ron@beaconrehab.com
http://www.beaconrehab.com
http://www.beaconrehab.com


|  16  |      THE JOURNAL OF LEGAL NURSE CONSULTING

FEATURE

•	 For allegations of drug/alcohol 
use disorder or relapses, the LNC 
should assess whether the incident 
occurred during the early stages 
of the pandemic (April 2020 to 
September 2020). The LNC should 
also evaluate the extent to which 
drug treatment programs were 
available to the nurse. During the 
pandemic, some drug treatment and 
monitoring programs have been 
modified or limited in many states 
due to infection control policies, 
shelter-in-place periods, and limited 
scheduling availability. 

•	 For allegations of substandard care, 
the LNC should also assess whether 
the incident involves a nurse who was 
asked to care for a patient outside 
of the nurse’s specialty. It has been 
reported that nurses are being floated 

•	 A nurse abandons nursing employ-
ment without providing reasonable 
notice and under circumstances that 
seriously impair the delivery of pro-
fessional care to patients

NYSED states that the following are 
key considerations for determining 
whether a nurse has “abandoned” 
a patient:

•	 Whether the nurse accepted the 
patient assignment, which estab-
lished a nurse-patient relationship

•	 Whether the nurse provided rea-
sonable notice when severing the 
nurse-patient relationship

•	 Whether reasonable arrangements 
have been made for the continuation 
of nursing care by others when proper 
notification is given (NYSED, 2015). 

CONSIDERATIONS FOR LNCS
Given the dynamic challenges pre-
sented by the pandemic, there are 
several factors that should be con-
sidered when assessing COVID-19 
related nursing license complaints, 
including but not limited to ethical 
dilemmas such as rationing care, 
involuntary resignations/termina-
tions, reasonable accommodation 
requests, Personal Protective Equip-
ment (PPE) concerns, personal 
safety concerns, Health Insurance 
Portability and Accountability Act of 
1996 (HIPAA) concerns, and mental 
health issues (TAANA, 2020). The 
following are some considerations 
that the LNC can consider when 
assisting with a COVID-19 related 
nursing license complaint:
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to units outside their specialties to 
cover staffing shortages. The LNC 
should also note whether the nurse 
accepted the assignment despite their 
concerns about competency due to 
fear of retaliation. 

•	 Nurses may be accused of failing to 
maintain a patient record that accu-
rately reflects the nursing assessment, 
care, treatment, and other nursing 
services provided to the patient. In 
these cases, the LNC should consider 
whether the facility instituted any 
new practice policies related to docu-
mentation, medication handling, and 
PPE preservation. These new policies 
or practices may be unwritten but 
are evident in the unit’s culture or 
informal directives given to nurses by 
their superiors. 

•	 For allegations of patient abandon-
ment, the LNC should first review 
the state’s law or guidance on patient 
abandonment. Next, the LNC 
should analyze special consider-
ations such as whether the complaint 
involves a nurse who refused an 
assignment due to patient safety 
concerns, such as a higher than typ-
ical patient-to-nurse ratio or being 
asked to care for a patient that the 
nurse lacked competency to care for. 
Another factor that can be assessed is 
whether the nurse informed a supe-
rior that the nurse was leaving before 
leaving the patient care area.

CONCLUSION
The LNC can play a critical role in 
assisting with COVID-19 related 
license complaints. These issues can 
ultimately assist state nursing regulatory 
boards with disseminating guidance 
related to a nurse’s professional responsi-
bility during the pandemic. In addition, 
the LNC can assist the professional 
license defense attorney with defending 
these matters. Indeed, the LNC’s work 
can help find an appropriate resolution 
to these complaints that reasonably and 
legally balances all interests.
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Nursing Home COVID-19 Litigation:
Regulation vs. Reality
Amy Swinehart, MJ, BSN, RN-BC, WCC

INTRODUCTION
As the COVID-19 pandemic swept 
through the United States in early 
2020, one fact became increasing-
ly clear: the elderly population was 
disproportionately affected. In our 
country’s nursing homes, the death toll 
quickly skyrocketed in this vulnerable 
population due to congregate living. 

As the death numbers rose, so did the 
number of potential lawsuits against 
these facilities. 

This article will offer a brief overview 
of the pre-pandemic regulatory land-
scape for nursing facilities, a glimpse 
of COVID-19 reality in nursing 
facilities, and implications for legal 
nurse consultants. 

PRE-PANDEMIC 
REGULATORY LANDSCAPE 
The details of all state and federal nurs-
ing home regulations are beyond the 
scope of this article. Rather, a few regu-
lations which are commonly discussed 
when analyzing nursing home stan-
dards as they relate to the COVID-19 
pandemic are reviewed. These regula-

The COVID-19 pandemic disproportionately impacted the elderly population. This is especially true of 
elderly in congregate living communities such as nursing homes or long-term care facilities. Nursing 
homes have long-standing requirements for infection control programs and emergency preparedness 
plans. Despite these regulations, the United States has seen staggering death tolls among elderly people 
in nursing homes. This article will provide a broad overview of pre-pandemic regulations, a glimpse into 
nursing home care’s reality during the pandemic, and implications for legal nurse consultants.

Keywords: Nursing Homes, COVID-19, Nursing Home Liability
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tions apply to facilities licensed by and 
receive reimbursement from Medicare 
and Medicaid.

At the federal level, nursing facilities 
are governed by statute 42 CFR § 
483. Among the regulations, 42 CFR 
§ 483.80 sets forth requirements for 
infection prevention and control. In 
part, this regulation states: “The facility 
must establish and maintain an infec-
tion prevention and control program 
designed to provide a safe, sanitary, and 
comfortable environment and to help 
prevent the development and trans-
mission of communicable diseases and 
infections” (42 CFR § 483.80, para 
1). The implications for COVID-19 
related litigation maintain a facility 
retain responsibility for ensuring the 
development and implementation of an 
infection control program to decrease 
risk of disease transmission. 

In 2016, the federal government issued 
a Final Rule to improve quality of care 
in our nation’s nursing homes. The 
2016 Final Rule was broad and new 
regulations were rolled out in three 
phases-Phase 1 (2016), Phase 2 (2018), 
and Phase 3 (2019). One of the new 
regulations in Phase 3, require an Infec-
tion Preventionist (IP) be designated at 
each facility (42 CFR 483.80(a)). The 
regulation requires the facility designate 
“one or more individual(s)” with “spe-
cialized training in infection prevention 
and control” (42 CFR 483.80 (b)). 
This regulation was to enhance already 
existing infection control requirements. 
Again, the implications for nursing 
home COVID litigation are apparent. 
With the enactment of the IP regu-
lation, nursing homes are expected to 
have the most robust infection control 
program ever required by the Centers 
for Medicare and Medicaid Services 
(CMS). The nursing homes’ deadline 
to meet this standard was November 
2019, just a few months before the 
COVID-19 pandemic started to sweep 
across the nation.

Nursing facilities are also subject to 
Emergency Preparedness Program reg-
ulations, requiring the facility to develop 
and implement a plan with strategies to 
address emergency events using an “all 
hazards approach” (42 CFR 483.73(a)
(1)). To assist nursing facilities with 
implementation of Emergency Pre-
paredness Program requirements, CMS 
issued Appendix Z of the State Oper-
ations Manual (SOM), which details 
implementation guidance. Furthermore, 
Appendix Z defines an emergency 
preparedness program as “a facility’s 
comprehensive approach to meeting the 
health, safety and security needs of the 
facility, its staff, their patient population, 
and community prior to, during, and 
after an emergency or disaster” (CMS 
SOM Appendix Z, definitions).

In February of 2019, almost one year 
before the COVID-19 pandemic, CMS 
issued a memo advising providers of 
updates to Appendix Z. One of these 
updates expanded the definition of 
an “all hazards” approach to include 
“emerging infectious diseases” (CMS 
QSO, February 1, 2019, para 2). In the 
memo, CMS gave providers examples 
of emerging infectious diseases (EID) 
which included Zika Virus and Ebola, 
and further stated, “…we believe that 
facilities should consider preparedness 
and infection prevention within their 
all-hazards approach, which covers 
both natural and man-made disasters” 
(CMS QSO, February 1, 2019, para 
2). Again, this was nearly one year 
before the beginning of the COVID-19 
pandemic; therefore, the implication for 
COVID-19 related litigation is simple: 
facilities had months to prepare for 
the pandemic after being specifically 
required to develop a plan for EIDs. 

COVID-19 REALITY
It is not possible to discuss every aspect 
of COVID-19 reality in the nursing 
home setting during the pandemic. 
Instead, we will examine three areas 
which present particular challenges 

for facility operations. These areas 
include changing guidance from CMS, 
shortages of personal protective equip-
ment (PPE) and staff, and cross-traffic 
transmission issues. Many other factors 
have complicated operations of nursing 
homes during the pandemic but are too 
numerous to mention here. 

CMS first issued a provider memo 
about COVID-19 on February 6, 2020 
(CMS QSO, February 6, 2020). This 
memo advised providers about the 
“emerging 2019 Novel Coronavirus” 
threat and encouraged facilities to 
review the Centers for Disease Control 
and Prevention (CDC) information 
about the virus (CMS QSO, February 
6, 2020, para 1). CMS advised facil-
ities to “take steps to prepare” due to 
concerns the coronavirus would rapidly 
appear and spread (CMS QSO, Feb-
ruary 6, 2020, para 1). Then, on March 
4, 2020, CMS notified all providers 
they would suspend all non-emergency 
survey activities across the country 
to allow inspectors to “turn their 
focus on the most serious health and 
safety threats like infectious diseases 
and abuse” (CMS QSO, March 4, 
2020, para 2). A nursing home-spe-
cific memo also went out on March 4, 
2020, which advised facilities to adopt 
CDC guidelines, limit visitors, screen 
staff members, and when to transfer 
residents to the hospital (CMS QSO, 
March 4, 2020, pages 1-3). Although 
necessary, CMS’s guidance presented 
operational challenges for nursing 
homes including how to implement 
visitor screening processes, as well 
as screening employees for potential 
respiratory infections. On March 10, 
2020, CMS recommended patients 
with known or suspected COVID-19 
be cared for in a single person room 
with the door closed (CMS QSO, 
March 10, 2020, page 2, bullet 3). 
Again, this presented an operational 
challenge for facilities with high occu-
pancy and few empty rooms. Facilities 
had to develop plans to separate posi-
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“COVID-19 and Nursing Homes: 
What Went Wrong and Next Steps” 
(Senate Finance Committee, September 
2020). This publication highlighted 
reports of nursing home staff “having to 
purchase their own personal protective 
equipment, or reuse the same isolation 
gown throughout their shifts” (Senate 
Finance Committee, September 2020, 
page 33, para 2). The same report noted 
some nursing home staff members 
were relying on “rain ponchos” instead 
of isolation gowns (Senate Finance 
Committee, September 2020, page 33, 
para 2). Widespread reports of PPE 
and staffing shortages have plagued 
the media coverage of COVID-19 in 
nursing homes. 

Another issue contributing to the 
transmission of COVID-19 in nursing 
homes was “cross-traffic.” Cross-traffic 
is essentially the sharing of staff between 
multiple facilities. This is a very common 
practice in the nursing home industry. 
The March 13, 2020 CMS provider 
memo instructed facilities to identify 
staff working at multiple facilities and 
restrict them as appropriate to reduce 
the spread of COVID-19 (CMS QSO, 
March 13, 2020, page 3, Additional 
Guidance). In an article published in 
July 2020, researchers used smartphone 
location data to analyze COVID-19 
transmission and found “individuals 
moving between nursing homes is a 
significant predictor” of COVD-19 
infections (Chen, Chevalier & Long, 
2020, page 13, para 1). A New England 
Journal of Medicine article cited “staff 
who worked in more than one facility” 
as a contributing factor in the spread of 
COVID-19 (McMichael et al., 2020, 
Results, para 2).

Nursing homes have faced multiple 
operational challenges during the 
COVID-19 pandemic which include 
CMS guidance changes, PPE and 
staffing shortages, and cross-traffic 
transmission from staff members work-
ing at multiple facilities. The myriad of 

tive and suspected positives from other 
residents within the facility.

Then, on March 13, 2020, CMS issued 
yet another provider memo instruct-
ing facilities to restrict all visitors and 
non-essential health care personnel 
(CMS QSO, March 13, 2020, page 2, 
para 5). Facilities were also instructed 
to cancel communal dining and group 
activities as well as implement a system 
for screening all residents and staff for 
fever and respiratory symptoms (CMS 
QSO, March 13, 2020, page 3, Addi-
tional Guidance). Once again, these 
requirements presented operational 
challenges for facilities. With the can-
celation of communal dining, facilities 
were no longer able to supervise a dining 
room full of residents with just a few 
staff members. Instead, the facility had 
to develop a system to ensure adequate 
supervision to all residents who were 
now eating in their rooms. This included 
residents at high risk for aspiration and 
those functionally dependent on staff for 
eating assistance. With the cancelation 
of group activities came additional work 
for activity staff to ensure residents were 
provided with 1:1 activity to promote 
mental stimulation and recreation. With 
the restriction of visitors, social services 
had to develop and implement systems 
to ensure residents could still engage in 
meaningful interaction with their loved 
ones. Operationally, these challeng-
es required increased manpower and 
resources to develop and implement new 
systems to meet new requirements, all 
while screening residents and employees 
for respiratory symptoms. With every 
suspected employee respiratory infection 
came challenges for the staffing schedule. 

As if all of that was not enough, on 
March 20, 2020, CMS announced the 
rollout of “infection control surveys” 
subjecting facilities to department of 
health inspectors evaluating the ade-
quacy of infection control procedures 
(CMS QSO, March 20, 2020, page 1, 
bullet 5). These surveys placed further 
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strain on nursing facilities around the 
country. One of the most widely report-
ed outbreaks in a nursing facility was at 
Life Care Center of Kirkland, Wash-
ington. In fact, this is the first known 
nursing facility outbreak. In a Novem-
ber 2020 interview with 60 Minutes, 
the Vice President of Life Care Centers 
of America stated over 400 hours of 
staff time were diverted when CMS 
came to investigate the outbreak (CBS 
News, 2020, para 60).

The perpetual changes from CMS did 
not stop in March 2020. These provider 
memos routinely came to facility leader-
ship with more and more requirements 
which created challenges for an already 
strained nursing home industry.

Another crisis impacting many nurs-
ing facilities was shortage of staff and 
personal protective equipment (PPE). 
In an August 2020 article published by 
Health Affairs, McGarry et al. found 
“one in five facilities faced a staff short-
age or a severe shortage of PPE in early 
July 2020” (McGarry. Grabowski & 
Barnett, 2020, Discussion, para 1). This 
same article concluded “many” nurs-
ing facilities in the United States are 
“poorly prepared to prevent and manage 
COVID-19 outbreaks, given a lack 
of essential PPE and staff ” (McGarry. 
Grabowski & Barnett, 2020, Conclu-
sion). Even after months of actively 
battling the pandemic, many nursing 
facilities were still facing critical staffing 
and PPE shortages. 

In a letter published in Infection 
Control and Hospital Epidemiology, 
Seshadri et al. discussed research show-
ing nursing home workers “felt their 
workplaces had failed them” (Seshadri 
et al., 2020, para 4). The same publica-
tion discussed inadequate amounts of 
PPE among the frontline staff feeling 
their employers did not protect them 
(Seshadri et al., 2020, para 3).

In September 2020, the Senate Finance 
Committee published a report entitled, 
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operational challenges detailed above 
added more strain to a nursing home 
industry already in crisis.

IMPLICATIONS FOR LEGAL 
NURSE CONSULTANTS (LNCS)
As the pandemic swept the nation, so 
did negligence lawsuits against nurs-
ing homes. An October 2020 ABA 
Journal article noted a “major theme” 
of COVID-19 lawsuits is “families are 
angry about what they see as a lack of 
transparency and honesty by nursing 
homes in the days leading up to their 
loved one’s death” (Meyer, 2020, Key 
Strategy Qualifiers, para 5).

One important aspect of record 
reviews LNCs must consider is where 
the incident date fits into the overall 
COVID-19 timeline, i.e., reported 
novel coronavirus transmission across 
the United States as well as federal and 
state regulatory guidance. Here are 
some factors to consider: 

•	 What was known about the trans-
mission of COVID-19 at the time of 
the incident? 

•	 Was the virus known to be in the rel-
evant geographical region at the time? 

•	 What guidance had been issued 
by CMS, CDC, and state level 
departments of health at the time of 
the incident? 

•	 How do the facts of the patient’s case 
fit into the bigger picture? 

Another important consideration 
is to determine how widespread the 
COVID-19 outbreak was in a particu-
lar nursing home. Is it an issue of a few 
cases or deaths versus widespread out-
break with many cases or deaths? Along 
these same lines, it is also important to 
look at the facility’s regulatory citation 
history. Has the facility been subject to 
recent infection control citations? Does 
the facility have repeated history of fail-
ing to meet regulatory requirements for 
infection prevention? Alternatively, does 
the facility have a clean regulatory his-

tory with little to no infection 
control compliance issues? 

One of the most important 
aspects of these cases will 
be to examine the measures 
taken (or not) by the facility 
to prepare prior to their first 
COVID-19 case. This will be 
a major point of examination 
by both plaintiff and defense 
teams. As in all negligence 
lawsuits, documentation will be 
key. Facilities need to demonstrate 
compliance with infection control and 
emergency preparedness regulations. 
Readiness plans should have been in 
place years before the pandemic. Next, 
facilities should demonstrate revisions 
to emergency preparedness policies and 
procedures after the February 1, 2019 
CMS memo advising facilities to include 
EIDs. Finally, once the pandemic hit, 
facilities must show due diligence with 
attempts to acquire adequate staff, ade-
quate PPE levels, compliance with CMS 
guidance, as well as compliance with 
CDC recommendations. LNCs can sup-
port their attorney clients by assisting in 
the analysis of this documentation. 

Discussion of the LNCs role in nursing 
home COVID litigation would not be 
complete without referring to the many 
immunity declarations which have been 
issued to protect providers. On the 
federal level, the Department of Health 
and Human Services (DHHS) issued a 
2020 PREP Act which provides immu-
nity for “activities related to medical 
countermeasures against COVID-19” 
(DHHS, 2020, para 1). From the out-
set, there are questions as to the scope 
and applicability of the COVID-19 
PREP Act (Przymusinski, 2020, para 
2). Some nursing home defense teams 
claim liability protections under the 
federal Public Readiness and Emer-
gency Preparedness Act. These claims 
come with requests to remove cases to 
federal courts where defense teams hope 
to achieve more favorable outcomes for 

their nursing home clients. Courts are 
beginning to weigh in on the scope and 
applicability of the 2020 PREP Act. 

In a September 2020 decision, the 
United States District Court of Central 
California remanded a nursing home 
case back to state courts stating: “Defen-
dants argue that they meet this standard 
for basically the same reasons that they 
think there is complete preemption. But 
the raised federal issue is Defendants’ 
defense, not the actual claims made by 
Plaintiffs. Defendants also make no 
attempt to show that this particular case 
raises substantial questions important 
to ‘the federal system as a whole,’ and 
it is clear that it does not” (Martin v. 
Serrano, 2020). 

In a Pennsylvania case, Gill et al. v. Com-
prehensive Health Care Management 
Services LLC, the defense argued the fol-
lowing in a January 4, 2021 brief to the 
court: “Plaintiffs cannot ‘plead around’ 
immunity simply by inserting the word 
‘failure’. If the decision not to provide 
certain care (even if true) is the decision, 
it is still protected under the PREP Act 
as a matter of law.” The defense brief 
continues, “The reasonableness of this 
discretionary authority is underscored 
by the fact that experts from the WHO, 
CDC, and other public and private 

ISSN 2470-6248   |   VOLUME 32   |   ISSUE 2   |   SUMMER 2021      |  21  |



FEATURE

organizations issue constantly evolving 
recommendations, guidance, and advice 
based on the science of the moment. In 
fact, expert advice concerning when to 
provide countermeasures and whether 
to ‘use’ covered countermeasures is often 
conflicted, and program planners must 
make the best decisions they can using 
the best available information” (Gill et al. 
v. Comprehensive Health Care Manage-
ment Services LLC, 2021).

States across the country have also 
enacted immunity provisions to protect 
providers from the threats of lawsuits. 
One example of a state level immunity 
provision is that of New York. New York 
Article 30-D was enacted to “promote 
public health” by “…broadly protecting 
the health care facilities and health care 
professionals in this state from liability 
that may result from the treatment of 
individuals with COVID-19” (New York 
Article 30-D, 2020, Declaration of Pur-
pose). This immunity declaration was 
issued at the beginning of March 2020 
with an executive order which provided 
additional immunity provisions. One 
of the many provisions provided by the 
governor’s executive order stated, “health 
care providers are relieved of recordkeep-
ing requirements to the extent necessary 
for health care providers to perform tasks 
as may be necessary to respond to the 
COVID-19 outbreak…” (State of New 
York Executive Order, 2020, Number 
202.10, para 16). On February 25, 2021, 
the New York Assembly proposed legis-
lation which would repeal Article 30-D 
(New York, Senate Bill S5177, 2020). 
This bill was signed into law on April 
6, 2021 (Y. Peter Kang, 2020, para 5). 
The implication of this type of immunity 
provision is obvious for LNCs analyzing 
New York nursing home claims. The 
LNC might very well encounter issues 
reviewing records because providers were 
“relieved” of recordkeeping obligations. 
As of September 2020, more than a 
dozen states had passed legislation which 
protect healthcare providers (Dowdell, 
2020, Current Legislation, para 1).

CONCLUSION
The COVID-19 Pandemic is unlike any-
thing ever experienced by nursing homes 
across the United States. Legal teams 
will be discerning which cases meet the 
criteria of “negligence” and/or “gross 
negligence” depending on the state’s 
immunity provisions. Defense teams will 
rely heavily on the unprecedented nature 
of the pandemic as well as overwhelming 
amounts of CMS and CDC guidance 
to explain negative patient outcomes. 
Alternatively, plaintiff teams will likely 
attempt to show nursing facilities had 
ample time to prepare for the pandem-
ic but chose not to devote adequate 
resources to the preparation resulting in 
negative patient outcomes. LNCs must 
review the available documentation, ana-
lyze the facts, and make determinations 
about whether these nursing facilities 
adhered to or deviated from recognized 
standards of care.
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AALNC Continuing  
Education Opportunities
http://www.aalnc.org/page/education-and-events

AALNC offers a monthly Webinar series, extensive online 
courses, and holds an annual Legal Nurse Consulting 
Educational and Networking Forum. Each educational offering 
attests to AALNC’s commitment to delivering our members 
and constituents with quality education related to diverse and 
dynamic topics within the field of legal nurse consulting.

AALNC Webinar Series presents informative, educational 
content on important LNC topics based on clinical Issues, LNC 
Practice Issues, and LNC Business Issues. Individuals can access 
live, interactive webinars each month or access a number of on-
demand webinars. Upcoming webinars include:

•	 June 2, 2021: Improving Patient Safety by Learning 
from Med Mal Lawsuits

•	 July 7, 2021: Orthopedic Clinical Update for the LNC

As an AALNC member you can watch these and previously 
offered webinars On-demand anytime throughout the year.

Thinking about becoming an LNC? Watch a free recorded 
webinar like “So You Want to Be an LNC?” or “Ask an LNC” to 
get a comprehensive overall review of legal nurse consulting.

Other Great Educational Products for LNCs:

•	 AALNC Legal Nurse Consulting Professional Course 
allows current and aspiring legal nurse consultants the 
opportunity to continue their LNC education in the comfort 
of their own home, at their convenience. As the gold 
standard in legal nurse consulting, AALNC created the 
AALNC Legal Nurse Consulting Professional Course to 
provide all experience levels of LNCs the opportunity to 
continue their journey as an LNC. This informative online 
course, led by AALNC subject matter experts, provides an 
interactive learning experience for individuals interested 
in the unique field of legal nurse consulting. The Course is 
comprised of modules which students may purchase as a 
package or individually.
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W histleblowers are private 
citizens who report prac-
tices that endanger health 

and safety, violate the law, or include 
fraudulent actions. Whistleblowers can 
be but are not limited to: employees of 
a federal or state agency; an employee of 
a company; or anyone who sees wrong-
doing (National Whistleblower Center, 
2020). The Occupational Health and 
Safety Administration (OSHA) admin-

isters The Occupational Safety and 
Health Act of 1970, which authorizes 
the federal government the authority 
to enforce safety and health standards 
(Government Accountability Project, 
2020). An employee can disclose unsafe 
occupational conditions (or “blow the 
whistle”) by making an official claim 
to OSHA or the media or reporting 
the condition to a supervisor, Board of 
Medicine, or Board of Nursing. Oth-

er protected actions include simply 
refusing to participate in the hazardous 
activity and filing a formal “Safety and 
Health Complaint” to OSHA. 

REPORTING UNSAFE 
WORKING CONDITIONS 
TO OSHA
OSHA suggests that an employee who 
believes a working condition is unsafe 
should, if possible, tell the employer 

Overview of Federal and State 
Whistleblower Protections
Anjali B. Dooley, Esq., MBA
Elizabeth Murray BSN, RN, LNCC

Keywords: niche practice, focused practice, strangulation, electronic health record, health information technology, root 
cause analysis, tobacco litigation
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about their concerns. However, the 
employee may also file a complaint 
directly to OSHA to perform an 
inspection. Employees can file a Safety 
and Health complaint online, telephon-
ic, mail, or in-person (www.osha.gov/
workers/file-complaint). 

OSHA Workers Rights and Protec-
tions entitle employees to:

•	 a workplace free of known health and 
safety hazards

•	 the right to speak up about hazards 
without fear of retaliation

•	 receive workplace safety and health 
training in a language the employee 
understands

•	 work on machines that are safe

•	 receive required safety equipment, 
such as gloves or a harness and life-
line for falls

•	 be protected from toxic chemicals

•	 request an OSHA inspection, and 
speak to the inspector

•	 report an injury or illness, and get 
copies of your medical records

•	 review records of work-related inju-
ries and illnesses

•	 see results of tests taken to find 
workplace hazards (United States 
Department of Labor, 2020)

PROTECTIONS AFFORDED 
WHISTLEBLOWERS 
The Occupational Safety and Health 
Act of 1970 prohibits the employer 
from retaliation against the employee 
for disclosing a violation of an occu-
pational safety and health condition. 

In addition to federal whistleblower 
protections, all states have varying whis-
tleblower protection laws, and many of 
the state laws also protect employees 
who raise issues of public policy related 
to health and safety (National Nurses 
United, 2020). 

Whistleblower protection laws prohibit 
certain retaliation against the employee, 
including:

•	 Firing or laying off 
•	 Blacklisting
•	 Demoting
•	 Denying overtime or promotion
•	 Disciplining
•	 Denying benefits
•	 Failure to hire or rehire
•	 Intimidation
•	 Reassignment affecting promotion 

prospects
•	 Reducing pay or hours
•	 Making threats (OSHA, 2017)

An employee who complains about a 
safety issue to their employer or OSHA 
and then feels the employer is retaliating 
against them for the disclosure can file a 
whistleblower complaint with OSHA. 
Healthcare workers, including doctors, 
nurses, therapists, and also janitors, 
receptionists, and other public-facing 
employees in healthcare, do not need 
to retain counsel to file a whistleblow-
er complaint under the Occupational 
Safety and Health Act. OHSA whis-
tleblowers can file a complaint online 
(www.whistleblowers.gov/com-
plaint_page), orally by telephone or at 
an OSHA office, or in writing in any 

language. The filing deadline of the 
more than twenty whistleblower protec-
tion laws administered by OSHA varies 
from 30-180 days after perceived retal-
iation by the employer (United States 
Department of Labor, 2017). OSHA 
investigates whistleblower claims, which 
include allegations with these four 
key elements:

1.	 The employee engaged in activity 
protected by the whistleblower pro-
tection laws(s) (such as reporting a 
violation of law);

2.	 The employer knew about, or sus-
pected, that the employee engaged in 
the protected activity;

3.	 The employer took an adverse action 
against the employee; 

4.	 The employee’s protected activ-
ity motivated or contributed to 
the adverse action (United States 
Department of Labor, 2017).

OSHA WHISTLEBLOWER 
CLAIMS IN THE COVID-19 ERA
As businesses across the country return 
to in-person operations, OSHA has 
been actively enforcing workplace 
safety related to COVID-19. Accord-
ing to OSHA data, as of January 21, 
2021, there were 4,548 whistleblow-
er complaints filed for Coronavirus 
SARS-CoV-2 (COVID-19) issues, 
1,159 docketed for investigation, and 
539 investigations completed. Some of 
these claims involve the lack of personal 
protective equipment (PPE) available 
for healthcare providers since the start 
of the COVID-19 pandemic. Many 
of the claims involve the short supply 

Whistleblower investigations by OSHA involve both parties providing 
discovery to all related submissions, including witness contact information 
to support or defend the allegation. If the investigator finds merit in 
the claim, it may proceed to a hearing by an administrative law judge 
of the Department of Labor.

http://www.osha.gov/workers/file-complaint
http://www.osha.gov/workers/file-complaint
http://www.whistleblowers.gov/complaint_page
http://www.whistleblowers.gov/complaint_page
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employer from enforcing the agreement, 
with a broad decision that recognized 
“the scope of protected whistleblow-
er includes disclosures to the media” 
(National Law Review, 2015). 

While the above OSHA protections 
apply to all healthcare employees, the 
number of healthcare professionals 
speaking out in the press and social 
media indicates the number of unsafe 
working conditions likely far exceeds 
the number of complaints in 2020. 
Some employees who should have 
reported unsafe conditions to their 
supervisors, medicine and nursing 
boards, or OSHA during the pan-
demic did not. Healthcare workers 
reported numerous disclosures to the 

press or social media that their deep 
sense of duty to patients provoked 

them to continue providing care 
despite the lack of PPE and other 
medical supplies and inadequate 
staffing required for increased 
patient loads. Additionally, since 
September 2020, OSHA has 
come under increased scrutiny 

by the Department of Labor in 
handling workplace complaints and 

violations and the rise in complaints 
due to the pandemic (Whistleblower 

Network News, 2020).

A recent high-profile example of whis-
tleblower actions against governmental 
and healthcare entities by nurses or 
healthcare staff include the following: 
a nurse at a Georgia detention center 
under the purview of Immigration and 
Customs Enforcement (ICE) accused 
the facility and staff of unhealthy 
conditions, ignoring COVID-19 
protections and protocols, and worst 
of all made to have hysterectomies 
without any informed consent. The 
twenty-seven-page complaint again 
brought attention to the “absence of 
adequate protection against detained 
immigrants against COVID-19” that 
the Irwin County Detention facility is 
under investigation by several Federal 

of N95 respirator face masks, which, 
if appropriately used, filter out small 
particles in the air and protect nurses, 
doctors, respiratory therapists, and 
other providers working closely with the 
general public from the transmission of 
the virus. 

In some cases, employees report in social 
media retaliation by hospital employ-
ers for talking to the media about the 
lack of PPE. Many employers require 
nurses and doctors to sign non-dis-
closure agreements (or “gag orders”) 

and State agencies and that they violated 
Performance-Based National Deten-
tion Standards (PBNDS), Centers for 
Disease Control and Prevention (CDC) 
guidelines for correctional facilities, 
and OSHA standards for training their 
employees on a workplace hazard assess-
ment (CDC, 2021). This case highlights 
the issues faced in a particular work-
place-correctional facility, but also gives 
general basic guidelines for workplace 
safety for both the employer, employees, 
and general well-being of the inmates. 

Another example, though not a direct 
OSHA claim, is one brought by Dr. 
Rick Bright against the Trump Admin-
istration’s response in the handling of 
COVID-19. Dr. Bright worked for the 
Department of Health and Human Ser-
vices, and as outlined in his complaint, 
was retaliated against by the Trump 
Administration and demoted to a sig-
nificantly lesser position because of these 
critiques, suggestions, and comments on 
the ineffective handling of the response 
to the Coronavirus (Popovich, 2020).

LEGAL NURSE CONSULTANT’S 
ROLE IN WHISTLEBLOWER 
CLAIMS OF UNLAWFUL 
RETALIATION
A legal nurse consultant working for a 
whistleblower’s attorney can strength-
en the claim by interviewing potential 
claimants to determine the allegations 
and identify dates the attorney can use 
to determine if they meet the varying 
time limits for filing. The legal nurse 
consultant can also help identify nec-
essary documentation and review the 
items to determine the claim’s support. 
This documentation could include:

•	 Work orders or memorandum 
from employers

•	 Hiring or termination letters

•	 Policies and procedures

•	 Disciplinary actions

•	 Job descriptions

•	 Witness statements

agreeing to refrain from speaking to the 
media as a condition of employment. 
However, the OSHA Whistleblow-
er Investigations Manual categorizes 
“communicating with the media about 
an unsafe or unhealthful workplace 
condition” as protected (OSHA, 2016). 
Under this protection, the non-disclo-
sure agreement is unenforceable when 
the employee discloses specific unsafe 
or unhealthful practices defined by 
OSHA to the media (OSHA, 2016). 
At least one federal court upheld this 
principle in 2015. In that case, King v. 
Lear Corp., the court granted OSHA’s 
preliminary injunction prohibiting the 
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•	 Medical or workers’ compensation 
records showing damages 

Legal nurse consultants working in 
defense of OSHA safety or retaliatory 
claims may also conduct interviews of 
potential witnesses, including former 
and current employees, and assist with 
collecting documents. Legal nurse con-
sultants may conduct a clinical review 
of claims. While defendants may choose 
to have in-house risk managers review 
the claims, a third-party clinical review 
is considered best practice (Gibson & 
Russo, 2018).

Whistleblower investigations by OSHA 
involve both parties providing discovery 
to all related submissions, including wit-
ness contact information to support or 
defend the allegation. If the investigator 
finds merit in the claim, it may proceed 
to a hearing by an administrative law 
judge of the Department of Labor. Then 
the employee can file a retaliation in fed-
eral district court if warranted (United 
States Department of Labor, 2020).
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uting to opportunities for it to spread 
(Spaulding & Granner, 2020).

Although the complexities of prevention 
and treatment of the COVID-19 were 
and still are ever changing and evolving, 
the aim of this article is to provide a brief 
overview of the challenges unique to 
correctional healthcare that are related 
to the pandemic, sources of standards, 
and to provide literature and resources 
that targeted COVID-19 management 
in correctional healthcare over the last 
year. The intent is to provide information 
that may assist the legal nurse consultant 
(LNC) with screening and evaluating 
potential COVID-19 correctional 
healthcare cases.

CHALLENGES UNIQUE 
TO CORRECTIONAL 
HEALTHCARE
For the LNC unfamiliar with the 
various challenges unique to correc-
tional healthcare such as the differences 
between jails and prisons, inmate/
patient’s constitutional rights to health 
care, and the security dynamics that are 
integrated into the health care deliv-
ery system; the LNC is referred to the 
appendix/additional reading section 
(Danahy, 2017; Eckenrode et al., 2020). 

Regardless of LNCs familiarity, what 
is important to keep at the forefront 
for potential COVID-19 correctional 
lawsuit cases is in addition to the issues 

Over the past year, the Coro-
navirus Disease 2019 
(COVID-19) pandemic has 

impacted numerous aspects of society. 
The delivery of correctional healthcare 
services within the closed environment 
of our nation’s prisons and jails was no 
exception. Although correctional leaders 
were accustomed to planning for and 
weathering emergencies such as riots, 
fires, and other disasters; the spread of 
the novel coronavirus presented addi-
tional challenges. The management of an 
infectious disease outbreak in correction-
al facilities was and still is compounded 
by the inherent close quarters, and the 
dynamics of daily influx and movement 
of large numbers of people contrib-
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related to being a closed environment, the 
correctional safety and security mission 
confounds and compounds the ability of 
healthcare providers to deliver health-
care services equivalent to community 
standards (Eckenrode et al., 2020). What 
this means is that security issues often 
take precedence. Hence healthcare staff 
and security staff should work together 
in multidisciplinary teams or groups to 
mitigate conflicts and complications.

While this can be challenging just by 
the very nature of the two disciplines: 
security and healthcare, there is anoth-
er compounding factor rooted in who 
provides the healthcare services. Are the 
healthcare services provided by health-
care professionals who are employed 
directly by the facility or state or local 
government operating the facility? Or 
as is becoming more common, are the 
healthcare services contracted out to 
private companies who in turn employ 
the healthcare professionals (Eckenrode 
et al., 2020)? 

In the later situation, the privatized con-
tracted employees may be often viewed 
as a guest in the institution. Rather 
than the integrated policies and pro-
cedures that are present when security 
and healthcare are unified by the same 
employer such as the Department of 
Corrections, in the privatized situation 
there are clearly two sets: one generated 
by Corrections for security/correctional 
staff and one provided by the contracted 
correctional healthcare company. When 
the two sets contradict one another, an 
impasse may develop. 

For instance, the facility correctional staff 
may be instructed to move offenders or 
patients — as medical refers to them—
from one facility to another facility, change 
the patient’s room assignment, or partake 
in excessive movements of the patient 
around the facility. It is the responsibility 
of the healthcare professionals to promote 
the discontinuance of this practice in light 
of the COVID-19 and the corresponding 
infection control policies and standards. 

STANDARDS FOR 
CORRECTIONAL HEALTHCARE
Standards for correctional healthcare 
come from a variety of sources. Two 
examples of global standards sources 
include those produced by the Federal 
Bureau of Prisons and the National 
Commission on Correctional Health 
Care (NCCHC). The Federal Bureau of 
Prisons (n.d.a; n.d.c) offers a multitude 
of standards including access to clinical 
practice guidelines, national medication 
formulary, and other various reports 
specific to correctional care. 

The NCCHC is a not-for-profit 
accreditation organization that pro-
vides recommendations for correctional 
healthcare services systems management 
(NCCHC, 2021a). The NCCHC 
provides separate standard volumes for 
juvenile facilities, mental health, opioid 
treatment, jails, and prisons (2015a, 
2015b, 2016, 2018a, 2018b). The stan-
dards cover a wide array of areas such 
as care and treatment, health records, 
administration, personnel, and medi-
cal-legal issues. The NCCHC reports 
that one benefit of their accreditation 
status is that when there is adherence to 
the standards, it helps “protect against 
adverse events and reduce liability” 
(NCCHC, 2018b, p. 141). 

Both types of standards are not meant 
to be mandatory but instead constitute 
guidelines (Eckenrode et al., 2020). 
However, court systems in the U.S. tend 
to recognize them as the embodiment 
of standards for correctional healthcare 
as part of the adjudication process. 
Hence the standards should be carefully 
reviewed for issues germane to the case 
at hand. 

STANDARDS SPECIFIC TO 
THE COVID-19 PANDEMIC
Standards specific to the COVID-19 
in the correctional setting emerged in 
March 2020. From March through May 
2020, the NCCHC (2020) provided 

weekly COVID-19 roundtables with 
updates that addressed both security 
and healthcare practices. Topics includ-
ed correctional pandemic response plan 
sample, quarantine verses isolation, 
handling ill staff members, entry of new 
offenders into the facility, guidelines for 
personal protective equipment, masks 
verses respirators, and so forth.

In addition to the plethora of pandem-
ic resources found on the NCCHC 
(2021b) website, various NCCHC 
publications provided updates regarding 
the evolving information on mitiga-
tion efforts and standards guidance. In 
spring of 2020, Spaulding and Gran-
ner recommended that institutions 
and healthcare staff prepare for the 
spread of the virus through prevention 
efforts that minimize opportunities for 
introduction of the virus into facilities. 
Referencing NCCHC (n.d.) infection 
disease prevention and control stan-
dards, suggestions were provided that 
aligned emergency response plans and 
exposure control. Examples included 
conducting intake screening in the sally 
port and evaluating new entrants before 
they moved to other parts of the facility. 
Masks, standard precautions, and the 
importance of handwashing were also 
highlighted as a means to control the 
number of cases among inmates and 
spread to institutional staff. 

In the fall of 2020, Grigg and Bedard 
provided guidance on the clinical care of 
correctional patients with COVID-19. 
In addition to the specifics of how to 
best monitor and manage these patients, 
they emphasized that protocols should 
be developed that includes monitoring 
and minimizing transmission of the 
disease both at the institution and when 
transferring patients to the hospital. 

Similarly, in March of 2020 the Federal 
Bureau of Prisons provided information 
on the COVID-19 Action Plan. The 
action plan addressed guidance on visi-
tation, inmate movement, staff training, 
screening of inmates, and other aspects 
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related to the operational adjustments 
specific to the pandemic. The plan was 
updated in November 2020. Addition-
ally, the Federal Bureau of Prisons (n.d. 
b) provided COVID-19 specific opera-
tions plans and screening resources.

Simultaneously, in March 2020, 
VitalCore Health Strategies (2020a; 
2020b) developed and disseminated a 
COVID-19 Pandemic Response Plan, 
and provided updates disseminated in 
October and November 2020. The plan 
documents were comprehensive and 
contained guidance on 14 pandemic 
response elements and various screening 
forms. (See Box A)

The Centers for Disease Control and 
Prevention (CDC) (2021) also pub-
lished COVID-19 guidance on the 
management of COVID-19, providing 
periodic updates in the summer and fall 
of 2020, and the most recent update 
on February 19, 2021. These compre-
hensive guidelines cover a multitude of 
COVID-19 clinical issues and include 
operational and communications prepa-
rations, enhanced cleaning and hygiene 
practices, strategies to limit transmis-
sions, testing, and isolation/quarantine.

LNC CONSIDERATIONS: 
SCREENING COVID-19 
CASES FOR MERIT
A few examples of allegations that 
might come across the LNCs desk for 
screening include:

•	 My incarcerated family member 
caught COVID-19 because the 
facility staff did not wear masks or 
practice social distancing.

•	 My family member died because of 
negligent care.

A best practice preparation for screening 
these types of cases includes the LNC 
review and become familiar with the 
COVID-19 standards that were perti-
nent at the time of the allegations. This 
includes not only what were the national 
correctional healthcare COVID-19 stan-
dards, but if available what procedures 
and protocols did the facility implement 

and integrate into practice to mitigate 
spread and promote containment of 
the virus. Additionally, the LNC may 
consider the following questions to help 
focus and address the circumstances that 
may be relevant to the allegations:

1.	 What evidence supports that the 
staff followed or deviated from their 
infection control policy and proce-
dures when treating the patients?

	– The facility should have a pro-
cedure for handling contagious 
diseases and how to contain the 
spread throughout the facility. 
Practices and protocols specific 
to COVID-19 should be evident 
including CDC spacing consid-
erations that mimic community 
social distancing practices.

2.	 What evidence supports and reflects 
that personal protection equipment 
was made available and accessible to 
security and healthcare staff, patients, 
and other inmates?

	– Although dependent in part upon 
facility specific purchasing and 
stocking operations, personal pro-
tection equipment (PPE) such as 
masks and gloves should have been 
made available as recommended 
by the CDC. Whomever (security 
or healthcare) was responsible for 
the obtaining/purchasing the PPE, 
what is the evidence that supports 
that the proper PPE was obtained 
and made accessible for the staff 

VitalCore Elements 
Box A: Pandemic Response Plan Elements

1.	 Administration/Coordination

2.	 Communication

3.	 General Prevention Measures

4.	� Visitors/Volunteers/ 
Contractors/Lawyers

5.	 Employee Screening

6.	 New Intake Screening

7.	� Initial Management and Testing 
of Cases of Respiratory Illness

8.	� Personal Protective Equipment 
(PPE) and Other Supplies

9.	 Transport

10.	� Isolation (Symptomatic Persons) 

11.	Care for the Sick

12.	� Quarantine (Asymptomatic 
Exposed Persons) 

13.	� Data Collection, Analysis & 
Reporting

14.	� Summary, Evaluation and 
Continuous Quality Improvement 

VitalCore Elements 
Box B: Screening Forms 

COVID-19 Visitor Screening 
Form 

COVID-19 Employee Screening 
Form

COVID-19 New Intake 
Screening Form

Respiratory Infection Isolation 
Room Sign 

Quarantine Room Sign 

COVID-19 Personal Protective 
Equipment Recommendations 

https://www.ncchc.org/other-
resources

https://www.ncchc.org/other-resources
https://www.ncchc.org/other-resources
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and the patients? Note that in some 
cases, the inmates may have had to 
purchase gloves and masks from 
the facility’s inmate store if they 
had money on their books. For 
those inmates without money on 
their books, the facility should have 
provided the supplies to the inmate. 

3.	 What evidence supports that secu-
rity adjusted their visitor, intra and 
inter-transfer, and housing polices 
to reflect mitigation of practices that 
could spread the virus?

	– What changes were made to the 
visitor/visitation policies to mitigate 
spread or exposure to COVID-19?

	– Were there housing/cell assignment 
practice changes or accommoda-
tions implemented to curtail spread 
of and exposure to the virus?

	– What is the evidence that the 
security side of the institution cur-
tailed the transfer of inmates from 
one institution to another during 
the height of the pandemic?

	– If an infected inmate was trans-
ferred to an outside resource for 
treatment, were any extra precau-
tions implemented to mitigate 
spread of the virus and cross 
contamination? 

4.	 What evidence supports that proce-
dures were put in place to safely carry 
out the daily medical activities that 
involve the patient’s medical regime? 

	– Inmates have access to the health-
care services through requests for 
care, medication call, and assigned 
clinic appointments for chronic 
medical issues such as diabetes, 
HIV, Hepatitis C, etc. Is there 
evidence that security staff were 
instructed on the need to develop 
plans, and implemented corre-
sponding practices that reflect 
limiting the number of inmates 
allowed to be in the area that 
mimics social distancing?

5.	 What evidence conveys that protocols 
and procedures were developed and 

implemented to identify inmates with 
COVID-19 and to safely care for 
those patients who tested positive?

	– Some facilities may have an infir-
mary and others do not. For those 
with an infirmary, what were their 
treatment protocols?

	– For those that did not have an 
infirmary or needed to transport 
the patient for care, what precau-
tions were utilized to avoid cross 
contamination?

6.	 Is there evidence that adverse events 
occurred due to staff non-com-
pliance or facility deviations from 
practices and protocols that were put 
into place to prevent the spread of 
COVID-19? 

CONCLUSION
Many obstacles have arisen during 
the pandemic that has turned the 

world upside down including the 
delivery of correctional healthcare 
within correctional facilities. The 
management of COVID-19 pandem-
ic in correctional facilities has had 
unique challenges compounded by the 
inherent close quarters and security 
dynamics. This article provided a 
brief background of the challeng-
es that are unique to correctional 
healthcare. Sources of standards for 
correctional healthcare and standards 
specific to the COVID-19 pandemic 
were outlined and discussed with 
the intent to provide information 
and questions to consider that might 
be useful to LNCs who screen or 
evaluate a correctional case involv-
ing the pandemic. The references 
and information provided regarding 
COVID-19 correctional healthcare 
standards should also benefit research 
efforts for those LNCs consulting or 
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nurses functioning as an expert on 
these type of cases. 
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In 2008, the author wrote an article 
on military medical malpractice for 
the Journal of Legal Nurse Consult-

ing (Pugatch, 2008). The 2008 article 
provided a history of claims against 
the government (claims barred due to 

sovereign immunity), discussed Federal 
Tort Claims Act of 1946 (Federal Tort 
Claims Act, §§ 1346) that curtailed the 
Federal government’s right to sovereign 
immunity and described the Feres Doc-
trine decided in 1950 by the Supreme 

Court (Feres v United States, 1950). 
That doctrine carved out an exception 
whereby active-duty military were 
barred from making claims for personal 
injury including medical malpractice 
against government entities and gov-

Update Article: Active Military 
Achieve New Limited Waiver to 
Feres Doctrine
Marjorie Berg Pugatch BSN MA RN LNCC

The author wrote an article for the Journal of Legal Nurse Consulting in 2008 entitled Federal Tort 
Claims and Military Medical Malpractice that reviewed the history, laws, and processes for making a 
claim. The goal was to educate and inform LNCs of another area they can be involved in. In 2019, 
a new bill was signed into law that changed tort claims for active military medical malpractice. This 
update discusses the new law and how LNCs practicing in this area are affected.

Keywords: Legal, active military, medical malpractice, limited waiver to Feres doctrine
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ernment employees. It should be noted, 
service members are eligible for military 
disability without resorting to litigation. 
Military disability is a no-fault com-
pensation system but pays out only a 
small amount when compared to what 
might be provided by making a claim 
or from winning or settling a lawsuit. 
The original article also described the 
process of making a claim by non-active 
military against the government and 
described the litigation process should a 
claim be denied.

After Feres was decided, court challenges 
(Chappell v Wallace, 1983; U.S. v Shear-
er, 1985; U.S. v Johnson, 1987; Witt v 
U.S. 2009) and senate judiciary commit-
tee hearings in 1986 and 2002 ensued to 
permit active military negligence claims. 
The goal was to amend the Federal Tort 
Claims Act (FTCA) by legislation or 
to overturn the Supreme Court Feres 
Doctrine. Ultimately, those attempts to 
change Feres failed, that is, until now.

NEW SOLUTION TO AN 
OLD PROBLEM FOR 
ACTIVE MILITARY
On April 30, 2019 H.R. 2422 was 
introduced to the 116th Congress by 
Representative Jackie Speier (D-CA-
14), the Chair of the House Armed 
Services Military Personnel Subcom-
mittee. This was referred to as the SFC 
Richard Stayskal1 Military Medical 
Accountability Act of 2019: 

A claim may be brought against 
the United States under this 
chapter for damages relating to 

the personal injury or death of 
a member of the Armed Forces 
of the United States arising out 
of a negligent or wrongful act or 
omission in the performance of 
medical, dental, or related health 
care functions (including clinical 
studies and investigations) that 
is provided at a covered military 
medical treatment facility by a 
person acting within the scope of 
the office or employment of that 
person by or at the direction of 
the Government of the United 
States. (SFC Richard Stayskal 
Military Medical Accountability 
Act of 2019, H.R.2422, 116th 
Cong. (2019) Sec. 2. Chapter 171 
of title 28, USC, § 2681 p.2)

This bill carried a 3-year statute of lim-
itations beginning on the date the injury 
was discovered or should have been 
discovered. If the negligent act occurred 
outside of the United States, the law 
in place at that location would prevail. 
The bill would not cover battalion aid 
stations or other medical treatment loca-
tions deployed in a combat area. The bill 
provided for a report to Congress every 
two years on the number of claims filed. 
(H.R. 2422 116th Congress 2019) 

Eventually, this bill appeared in the 
House of Representatives version of 
the National Defense Authorization 
Act for Fiscal Year 2020 (NDAA FY 
2020; H.R. 2500) on July 12, 2019 
while the Senate passed its version 
of the NDAA (S. 1790) on June 27, 
2019. In Senate and House conference 
committee meetings, the differences 

were resolved and a final bill was signed 
into law by the President on Decem-
ber 20, 2019 and became Public Law 
116-92 sec.731 of the NDAA. The 
signed bill allowed for an administra-
tive claims process. It did not allow 
for filing a civil suit in federal court 
rather it created a limited waiver2 
to Feres for active duty military, by 
authorizing “the Secretary [of Defense 
to] allow, settle and pay a claim against 
the United States for personal injury 
or death incident to the service of a 
member of the uniformed services that 
was caused by the medical malpractice 
of a Department of Defense health care 
provider” (NDAA for FY 2020: P.L. 
116-92 [H.R. 2500, S. 1790] Sec. 731 
p. 261). Claims were initially allowed 
from events that occurred from January 
20173 and then provided victims two 
years to file a claim thereafter (statute 
of limitations). The new law designates 
$400 million to the Pentagon to inves-
tigate claims and award compensation. 
The Department of Defense (DoD) 
may offer up to $100,000 in direct 
compensation for a substantiated claim 
and if a referral were to be made to the 
Secretary of the Treasury by the DoD 
then additional compensation could 
be made. (NDAA for FY 2020: P.L. 
116-92 [H.R. 2500, S. 1790] Selected 
Military Personnel Issues.) There is no 
recourse if a claim is denied. Claims 
cannot be filed for medical malpractice 
occurring in an active combat zone 
or for future loss of income. Payouts 
would not include separate attorney’s 
fees and the maximum the attorney 
could be compensated would be 20% 
of the claim. Annual reports from the 
Secretary of Defense to Congress were 
mandated for five years to include the 
number of claims and the resolution of 
each claim.4 The Secretary of Defense 
was to brief the Committees on Armed 
Services from both houses of congress 
on the development of regulations not 
later than 180 days after the date of the 
enactment of the act. (NDAA for FY 
2020 (P.L. 116-92).

This bill carried a 3-year statute of limitations 
beginning on the date the injury was discovered 
or should have been discovered. If the negligent 
act occurred outside of the United States, the 
law in place at that location would prevail.
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HOW A NEW SOLUTION 
TO AN OLD PROBLEM 
AFFECTS LEGAL NURSE 
CONSULTANTS
Laws and processes governing medical 
malpractice cases in the military are 
different than civilian laws and process-
es. LNCs need some basic knowledge 
of how these cases move through the 
claims process. Medical malpractice 
administrative claims and lawsuits for 
non-active duty military and their 
families have existed for decades as 
described in the original 2008 article. 
Now that active duty soldiers are no 
longer barred from making a claim, 
LNCs need to appreciate the changes to 
assist with these cases. 

There are many law firms that adver-
tise on the internet their willingness to 
assist with the process for filing active 
duty and non-active duty military 
medical malpractice claims. Thus far 
Standard Form 95 (See “References of 
Interest”) will be used for both types of 
claimants by all service branches though 
the form is submitted to the service 
member’s specific branch.

The limited waiver to Feres will likely 
create additional opportunities for 
LNCs. LNC work on such cases may 
include interviewing the claimant 
or family members, requesting and 
reviewing pertinent medical records, 
investigating military medical facilities 
where care was provided and of the 
military healthcare employees that 
provided the care to the injured party, 
assessing the claim’s value and assisting 
with filling out and filing of the claim 
and follow-up until the claim is resolved 
or denied. 

As of the writing of this article (Feb-
ruary 2021), no claims have been paid 
although in excess of 200 medical 
malpractice claims have been submitted 
with a reported value of $845 million. 
The DoD has not issued a federal inter-
im final rule. That rule would spell out 

the process of how DoD would handle 
the claims. Although the Pentagon indi-
cated in June 2020 they would publish 
their policy by September, no proce-
dures have been forthcoming. With 
the change-over in administrations, it 
is likely that further delays will ensue. 
(Tiron, 2021 no page number)
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Case Series for the LNC: Assessing 
Risk for Elder Abuse Using DMES©

Patricia M. Speck, DNSc, CRNP, FNP-BC, DF-IAFN, FAAFS, DF-AFN, FAAN
Natalie R. Baker, DNP, CRNP, GS-C, CNE, FAANP

There are predictable declines associated with the aging process. The elder with cognitive or health 
declines experiences increasing vulnerability to others’ predatory behaviors, including family and 
neighbors. The purpose of the case series is to provide Legal Nurse Consultants demonstration for a 
classification system designed to document cognitive and health decline patterns over time using caregiver 
reports or medical/social records. When detected, the increased risk for the elder is an opportunity to 
determine liability with the level of decline and identify interventions to mitigate maltreatment risk.

Keywords: Elder Abuse, Elder Maltreatment, DMST, Decision Matrix for Elder Safety, Elder Capacity, Elder Competence, 
Cognitive Decline, Health Decline
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INTRODUCTION
Multiple systems are triggered to 
respond to suspected cases of elder 
abuse (Administration for Community 
Living, 2016, 2017; Jin, 2018). The Legal 
Nurse Consultant (LNC) is often the 
only one able to unwind the complex 
medical and neurocognitive presenta-
tions in elder abuse case analysis. The 
LNC has a foundation in liberal arts 
education, required before entering 
nursing school. Nursing schools inte-
grate the initial education with nursing 
theory, frameworks, core concepts, and 
general practice (American Association 
of Colleges of Nursing, 1998, 2006, 

2011, 2020, November 11). The practice 
applies the nursing process, which is a 
cyclic approach to ADPIE (assessment, 
nursing diagnosis, planning, intervention, 
and evaluation) (American Nurses Asso-
ciation, 2018). The practice is not static 
but a dynamic approach to patients and 
population health and well-being (Amer-
ican Association of Colleges of Nursing, 
2020, November 11). As developmental 
specialists, registered nurses and nurses 
with advanced degrees all possess core 
competencies in the approach to patient 
problems (American Association of Col-
leges of Nursing, 2020, November 11). 
However, when the patient is older, the 
dynamic approach to the elder’s experi-

ence and life trajectory requires unique 
gerontologic education to monitor 
progress and create interventions that 
promote continued independence and 
health. Recognizing that the older pop-
ulation has varying degrees of support 
systems and people who care for them, 
the medical model is reactionary and 
without a mechanism to predict depen-
dency and impairment from health 
co-morbidities and neurocognitive 
decline. The purpose of this article is 
to provide a mechanism for LNCs to 
evaluate dependency and impairment of 
an older person over time from available 
records and caretaker reflections. With 
logarithmic documentation (e.g., over 
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Disease Control and Prevention, 2020, 
May 12; World Health Organization, 
2020), defined in Table 1. 

An estimated 15.7% of adults aged 
60 and older are at risk to becoming a 
victim of elder abuse (World Health 
Organization, 2020). Regardless of 
evidence, the older person is vulnerable 
only when there is a predator with intent 
and access to them (Speck et al., 2014), 
who uses the elder’s vulnerability of 
declining health or cognition (Van Den 
Bruele et al., 2019) to commit a crime. 
After the crime, the elder is often 
embarrassed and ashamed, often making 
excuses (e.g., I often misplace my jewel-
ry); or taking up for the family member 
(Ziminski Pickering & Rempusheski, 
2014) or neighbor who committed the 
crime (e.g., they are nice people and 
wouldn’t do that to me). 

The prevalence of elder abuse transcends 
all socioeconomic, ethnic, race and 
gender domains (Baker & Kim, 2019; 
Dong, 2012; Mion & Momeyer, 2019). 
Older adults with cognitive, functional, 
psychological, and physical impairments 
experience an increased risk for abuse 
globally (World Health Organization, 
2020; Yon et al., 2017). While physical 
dependency increases risk for abuse, 
cognitive impairment appears to place 
the elder the greatest risk of abuse 

(Dong & Simon, 2015; Lachs et al., 
1998; VandeWeerd et al., 2013). 

Civil cases arise when competence 
or capacity is questioned (Darby & 
Dickerson, 2017; Filaković et al., 2011). 
Intentional or unintentional injury 
often focus on competence and capacity 
(Speck et al., 2014). Medical teams often 
evaluate competence and capacities when 
there is sudden change in the elder’s 
function. Often the report is a “slice in 
time” and may not be reflective of decline 
over time. Regardless, the medical team 
informs the court regarding the findings 
about cognitive and health capacities 
during the evaluation; and the court uses 
the medical report to form a legal plan of 
care to determine competence (Darby & 
Dickerson, 2017). 

Functional decline, as well as cognitive 
decline, determines the elder’s ability to 
function independently. Once there is 
evidence of medical co-morbidities with 
cognitive decline, the functional behav-
iors associated with the health decline 
become problematic for caregivers and 
the community at large. There is also 
evidence once cognitive decline is diag-
nosed, the expectation is that it can only 
be slowed (Karr et al., 2018; Kluger et al., 
1999). Therefore, there is increasing 
vulnerability to elder maltreatment when 
there is cognitive and health decline. 

time and/or through reflections), the 
method exposes a pattern of decline or 
improvement, and with the knowledge, 
provides opportunities for intervention, 
prevention, and mitigation. When faced 
with loss of independence performing 
activities, elders become vulnerable to 
predators (Center for Disease Control 
and Prevention, 2020, May 12; Van Den 
Bruele et al., 2019). The complexity of 
identifying serious impairments and 
levels of dependency that place the elder 
at risk for abuse also includes measuring 
the elder’s awareness AND the initial 
expected denial of early neurocognitive 
decline and/or loss of health and func-
tion. This article helps LNCs develop a 
systematic approach to assessing vulner-
ability of an elder when reviewing a case 
with allegations of elder abuse or harm.

BACKGROUND
Elder abuse is a societal problem that is 
frequently undetected, underreported 
and poorly defined (Administration for 
Community Living, 2017, September; 
Van Den Bruele et al., 2019; Young, 
2014; Ziminski Pickering & Rempush-
eski, 2014). The majority of reported 
elder abuse episodes come from emer-
gency departments, often excluding 
clinician encounters in outpatient clinics 
and institutional care settings (Baker & 
Kim, 2019; Center for Disease Control 
and Prevention, 2020, May 12). Signs of 
elder abuse are often missed by clinicians 
and elders alike, compounding the prob-
lem of accurate reporting and protection 
of this vulnerable population (Baker & 
Kim, 2019; Mion & Momeyer, 2019; 
Ziminski Pickering & Rempusheski, 
2014). The World Health Organization 
(WHO) defines elder abuse as “a single, 
or repeated act, or lack of appropriate 
action, occurring within any relationship 
where there is an expectation of trust 
which causes harm or distress to an older 
person” (n.d., para. 1). Elder abuse may 
be intentional or unintentional and can 
be classified as physical, sexual, financial, 
psychological and neglect (Center for 

Table 1: Types of Abuse

Types of 
Elder Abuse

Definition

Physical Physical force resulting in pain, injury, functional impairment, illness, 
distress, or death

Sexual Forced or unwanted sexual interaction of any kind, including non-
penetration sexual activity or sexual harassment

Financial Illegal, unauthorized, or improper use of an elder’s financial assets or 
belongings for the benefit of someone other than the older adult

Psychological Verbal or nonverbal behaviors that inflict fear or distress

Neglect Failure to meet an elder’s basic needs, such as food, water, shelter, 
clothing, hygiene, and essential medical care

Center for Disease Control and Prevention, 2020, May 12  
Found at https://www.cdc.gov/violenceprevention/elderabuse/fastfact.html

https://www.cdc.gov/violenceprevention/elderabuse/fastfact.html
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PURPOSE
The purpose of this article is to intro-
duce a mechanism to serially evaluate 
function and cognition, with a focus on 
decision-making about dependency and 
impairment of an older person over time. 
The information is valuable and con-
tributes to criminal justice and support 
services understanding of the complexity 
of an older persons’ vulnerability. With 
repeated use, another purpose is to 
validate experiences of persons (such as 
family, health care providers) charged 
with care of the elder who experienc-
es the elder’s increasing care activities 
related to declining health and cognition. 
The tool proposed helps quantify the ele-
ments associated with declining health 
or cognition. When decline is detected 
whether from serial documentation or 
“slice in time” medical evaluation, rec-
ognition of need for additional support 
occurs, and assists in the planning for the 
older person who needs help with their 
increasing dependency. The beneficiaries 
include family and neighbors, along with 
external support systems and profes-
sionals who care for them. However, a 
complexity is the elder’s liberty, where 
awareness AND denial of early neuro-
cognitive decline and physical abilities, 
make the management of serious 
impairments and estimating levels of 
dependency difficult. The tool proposed 
plans to quantify health needs and cogni-
tion. Regardless, when the elder remains 
competent, regardless of their capacities, 
it is necessary to gain their trust before 
intervention implementation for the 
elder’s protection. When faced with loss 
of independence performing activities, 
particularly if the elder is unaware or 
in denial, elders become vulnerable to 
predators. Again, the most vulnerable 
elder is one without capacity and/or 
competence. This article helps LNCs 
develop a systematic approach to serially 
assessing categorical areas to determine 
vulnerability of an elder when faced with 
health status decline and/or growing 
neurocognitive deficits.

AIM 
This publication aims to provide a classi-
fication schema using pseudo case series 
to train the elder abuse LNC to evaluate 
neurocognition and health status using 
the Decision Matrix for Elder Safety 
(DMES) classification system below.

LNC Case Evaluation of Physical 
and Cognitive Status
The role of the LNC nurse expert is to 
identify, collect and evaluate evidence in 
a particular case. The LNC role differs 
from the health care provider in a civil 
and criminal cases, as does the proof. 
The LNC is working behind the scenes 
as a consultant or as a nurse subject 
matter expert in elder abuse cases and 
whether the LNC was retained by 
the plaintiff ’s attorney or prosecutor, 
or defense attorney, they evaluate the 
records provided by the attorney. While 
reviewing records, LNC understands 
that health providers implement an 
evaluation to determine capacities and 
competence of an older person. Often 
providers must consider the health 
status and management functional and 
cognitive decline in their calculations. 
Validated tools measuring different 
aspects of activities of daily living include 
Katz Index of Independence in Activities 
of Daily Living (ADLs) and Lawton 
Instrumental Activities of Daily Living 
Scale. Katz identifies bathing, dress-
ing, toileting, transferring, continence, 
and feeding (Graf, 2006; Katz, 1983; 
Noelker & Browdie, 2014) Katz, 2007, 
(Permission to post URL for Lawton 
Brody tool, Found at https://www.alz.
org/careplanning/downloads/katz-adl.
pdf) and Lawton identifies 8 areas of 
function including management of their 
mode of transportation, ability to use the 
phone, shopping for self, managing own 
medication, managing own finances; note 
there are differences between women 
and men, where men may not partici-
pate in food preparation, housekeeping, 
and laundering (Graf, 2006; Lawton & 
Brody, 1969) (Permission to post URL 

for Katz tool, Found at https://www.
alz.org/careplanning/downloads/
lawton-iadl.pdf). These tools, used for 
decades with significant supporting 
evidence, are best practice and supplied 
a foundation for use of the DMES in 
counting the ADLs in health status.

Similarly, the Mini-Mental State Eval-
uation (MMSE) consists of 30 items 
assessing orientation, attention/working 
memory, short-term memory, language, 
and visuospatial skills (Folstein et al., 
1975). The evaluator measures domains 
of Orientation (place and time), Repe-
tition (working memory recall), Verbal 
Recall (specific word recall after activity), 
Attention and Calculation (serial 7s sub-
traction from 100), Language (identify 
common objects, repeat phrases, follow 
3-stage command, read and obey written 
instructions, write sentence) and Visual 
Construction (draw as shown two penta-
gons and intersect the shapes) (Folstein 
et al., 1975). The MMSE is a propri-
etary tool and widely used instrument 
to obtain an estimate of global cognitive 
function and screen for dementia. Anoth-
er simple tool used is the Mini-Cog, a 
global screening measurement tool widely 
used in Medicare Annual Wellness Visits 
for cognitive impairment by measuring 
three-words, clock drawing, and 3-word 
recall (Borson et al., 2000). The tool 
is not predictive of dementia and has 
positive association with identifying 
moderate to severe cognitive impairment 
(Fage et al., 2015, February), but not the 
cause of cognitive impairment. 

LNC EVALUATION 
USING DMES
All four tools are useful in identifying 
the categorical assignment for DMES 
and are recommended in the LNC eval-
uation of the elder abuse case records. 
When the information is absent, the 
LNC should rely on the best assessment 
with objective documentation in the 
record, where deficits are not necessarily 
a sum but represent the evaluator’s best 
judgment at this time. For instance, 

https://www.alz.org/careplanning/downloads/katz-adl.pdf
https://www.alz.org/careplanning/downloads/katz-adl.pdf
https://www.alz.org/careplanning/downloads/katz-adl.pdf
https://www.alz.org/careplanning/downloads/lawton-iadl.pdf
https://www.alz.org/careplanning/downloads/lawton-iadl.pdf
https://www.alz.org/careplanning/downloads/lawton-iadl.pdf


ISSN 2470-6248   |   VOLUME 32   |   ISSUE 2   |   SUMMER 2021      |  39  |

functional dependence with no cogni-
tive decline may be less worrisome than 
moderate cognitive decline without 
functional impairment. It is important 
to remember that most institutions 
that provide 24-hour care to elders are 
required by federal and/or state laws 
to conduct assessments that determine 
the level of participation in ADLs and 
their cognitive abilities. In unsupervised 
community care homes, the only way to 
assess cognition and health is through 
deposition of the care providers and/or 
family members, who may be a person 
of interest during the investigation of a 
crime against the elder. 

The article’s design is to use a case series 
to inform the LNC to think about the 
older person as a target for maltreat-
ment based on their vulnerabilities. 
The method used to introduce the tool 
described involves pseudo case studies 

that illustrate specific elements of the 
cognition and health status to help the 
LNC in the evaluation of the cases 
under adjudication, using the records 
and depositions available from family 
and neighbors who have access to the 
knowledge about the older person’s 
cognition and function. When working 
for the plaintiff (e.g., possibly surviving 
family members), families often are 
sources of cognition and health infor-
mation, useful for attorney strategies 
addressing the elder’s vulnerabilities and 
all witnesses, including family mem-
bers would be deposed. The DMES 
tool is presented here as a categorical 
assessment option when there are cases 
involving suspected elder maltreatment. 

Pseudo case studies are the challenge to 
the reader, as they apply the elements of 
the matrix in determining their level of 
concern about risk of abuse and capac-

ity to participate in adjudication (for 
instance, is the elder a reliable witness?). 
This matrix may be a way to explain to 
the court the vulnerability and allow the 
LNC to assist the attorney in identify-
ing and evaluating the evidence. Table 
2 is a simple method for assessing and 
identifying cognitive impairments and 
dependency in the cases presented.

CASE SERIES FOR THE LNC
Case #1
Charlotte, a retired bookkeeper, lives 
alone in the home she and her husband 
built after WWII. Her elder children 
check in several times a week with phone 
calls and “drop-ins.” Charlotte is inde-
pendent, mows her own grass and the 
grass of her neighbor. She schedules her 
week around church activities and drives 
to the nearby nursing home to play the 
piano for the residents. She prepares 

Table 2: Decision Matrix for Elder Safety (DMES)©

■ GREEN = Mild 
■ YELLOW = Moderate
■ RED = Severe

CAPACITY

Full Cognitive 
Function

Obvious Focal 
Decline

Multiple Focal and Partial 
Global Decline

Full Global Decline

H
E

A
LT

H

Full physical health/
function, managed 
with medication

CD handling all 
aspects of life

CD with minor deficits 
present, requiring 
assistance with one ADL

CD or ID with identified 
focal deficits, requiring 
assistance with one ADL CD or ID with full 

global decline deficits; 
requiring assistance with 
most ADLs; requiring 
assistance with all 
decision-making tasks

Mild health/function 
decline, corrected 
with medications 
or activity

CD requiring 
assistance with 
one ADL

CD or ID requiring 
assistance with 
some ADLs

CD or ID with identified 
focal deficits, requiring 
assistance with some ADLs; 
requiring assistance with 
some decision-making tasks

Moderate health/
function decline

CD or ID requiring 
assistance with 
some ADLs; has full 
decision-making 
capacities

CD or ID requiring 
assistance with multiple 
ADLs; requiring 
assistance with some 
decision-making tasks

CD or ID with identified 
focal deficits, requiring 
assistance with multiple 
ADLs; requiring assistance 
with most decision-
making tasks

CD or ID with full 
global decline deficits; 
requiring assistance 
with all ADLs; requiring 
assistance with all 
decision-making tasks

Severe health/
function decline

CD or ID requiring 
assistance with 
all ADLs; has full 
decision-making 
capacities

CD or ID requiring 
assistance with all ADLs; 
requiring assistance 
with some decision-
making tasks

CD or ID requiring 
assistance with all ADLs; 
requiring assistance with all 
decision-making tasks

CD or ID with full 
global decline deficits; 
requiring assistance 
with all ADLs; requiring 
assistance with all 
decision-making tasks

Legend: CD – Community Dweller; ID – Institutional Dweller; ADLs – activities of daily living

Definitions: Community dweller – lives in community; Institutional dweller – includes assisted living facilities and nursing homes; Assistance – implies needs direction and/or  
help with ADLs; ADLs – Activities of Daily Living, capacity to navigate their environment including but not limited to dressing, feeding, bathing, medications, but may not 
include driving, shopping, paying bills

DMES© Speck & Baker, 2020, used by JLNC with permission.
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her own meals and delivers for “Meals 
on Wheels” one day each week. Recent-
ly while mowing her grass, she was 
approached by a repair person in a truck 
(unknown to her). He tells Charlotte 
that her roof has a hole in it. Since she 
can’t see it, she allows him to climb on 
the roof. He returns with phone pictures 
of damage and states he needs to go into 
her attic to check for water damage. She 
takes him to the attic stairs and goes 
back to her kitchen to wait. She notices 
that after he left, her wedding ring was 
missing. After telling her son, he decided 
to call law enforcement. Charlotte 
explains that she probably misplaced 
the ring because it happens all the time 
and states, “it’ll turn up later.” She also 
explains that the repair person will be 
back next week with the patch for the 
roof, admitting that she had given him 
$250 cash to buy the supplies. Her son 
is very irritated with his mother. 

Knowing what you do about Charlotte, 
complete the four tools to gain insight 
to Charlotte’s functioning and cognition; 
then place her on the DMES. The LNC 
notes that Charlotte is in the green zone. 
She has full capacity and cognition to 
exercise her liberties without oversight. 
However, she demonstrated a vulnerabil-
ity to an outside ploy where she trusted a 
repair person and was unable to appreci-
ate the potential danger. The LNC uses 
the tool to advise Charlotte and her son 
about predatory behaviors and recom-
mends an audit of the expenditures 
to determine other financial vulnera-
bilities. The son found that Charlotte 
made multiple errors in her checkbook 
documentation and had overdrawn the 
account, creating additional expenditures 
she could not afford. The son arranged 
for Charlotte to stay in her home but 
provided additional financial oversight 
and support to assist in decision- making 
for any spontaneous expenditure.

Case #2 
Mary Frances is 75 years old, widowed 
three times with history of multiple head 

traumas. She has a sixth-grade education 
and worked in the cotton fields where 
she met her future husband. She married 
at 16 years of age. Her husband died 
when she was 40, leaving ten children, 
ranging in age from six weeks to 16 years. 
She married her second husband, who 
was an alcoholic within a year. When 
he died, Mary Frances lived for a time 
with one of her sons until she married 
her third husband. After being married 
for 18 months, her third husband died 
unexpectedly, and she could not afford 
the home they bought together. Mary 
Frances moved to an assisted living facil-
ity (ALF) with her son’s help, and with 
her permission, he took all her valuables. 
Shortly after moving into the ALF, Mary 
Frances experienced a heart attack and 
had coronary bypass surgery. Over the 
last five years, her son had increased 
responsibility in caring for his mother 
while residing at the ALF. Mary Frances’ 
“forgetfulness,” has required assistance 
with medication management, occa-
sional transportation, and finances. Since 
admission to the ALF, Mary Frances 
has progressed to mild global dementia. 
She has displayed aggressive behavior, 
resulting in fights with her neighbors, 
particularly a male neighbor confined to 
a wheelchair. This behavior prompted a 
brief geropsychiatric hospitalization for 
medication management that improved 
her functioning, allowing her to return 
to the ALF. She has remains ambulatory, 
able to orient to her location and friends’ 
apartments at the ALF. She continues 
to prepare her meals, feed herself, toilet 
and bathe without assistance, and she 
attends many of the facilities group 
activities. Notably, she has had no recent 
altercations with neighbors. In addition 
to the medication, transportation, and 
finances, the son now washes clothes and 
cleans her apartment. In this case Mary 
Frances was the aggressor, hitting the 
male neighbor confined to the wheel-
chair. For that she was hospitalized, and 
her medication adjusted to diminish her 
angry outbursts. The LNC completed 
the four tools to gain additional insight 

to Mary Frances’ current functioning 
and cognition. The attorney also asked 
the son to help address the decline in the 
last 6 months by completing a second 
DMES tool using the four tools to 
determine vulnerability documenting the 
decline over time. In this case, the LNC 
noted that the dementia worsened three 
months earlier, and it resulted in Mary 
Frances’ hospitalization. While Mary 
Frances declined in functioning, she then 
improved in functioning after the medi-
cal intervention. Identifying the areas of 
assessment and responding to her needs 
for the son charged with caring for his 
mother was another intervention for the 
predictable global cognitive decline. Esti-
mating vulnerability using the DMES 
helps plan for interventions necessary to 
maintain the remaining independence of 
the elder. In Mary Frances’ case, the elder 
has progressive global dementia, caused 
by plaques throughout her body. The 
LNC notes that Mary Frances is in the 
yellow zone needing support for several 
ADLs and for safety. She has diminished 
capacity and diminished cognition to 
exercise her liberties without oversight. 
Her son is counseled on the assessment 
and encouraged to plan an intervention 
for increasing care needs and recognize 
when the next intervention is warranted.

Case #3 
Gladys is 89 years old. She was married 
for 64 years before her husband died. 
Her son moved in with her several 
years ago, but her son became more 
neglectful as her health and cognition 
declined. The police visited her home 
because neighbors heard her calling out 
from the basement, yelling “help me!” 
The son had previously explained to the 
neighbors that Gladys had dementia and 
was going to be yelling periodically. The 
police found Gladys in her basement on 
plywood covered with a shower curtain. 
She was naked and had a soiled blanket 
beside her. Her son explained that she 
was not cooperative, kept soiling her 
bed and chair, so he washes her with a 
hose connected to the basement sink and 
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needs, specifically physical, sexual, finan-
cial, psychological and/or neglect, when 
abuse is suspected or confirmed. 
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turns her once a day. He reports that he 
feeds her “when she’ll open her mouth,” 
and he says he tries at least three times a 
day. An ambulance transported Gladys 
to the hospital, and she was admitted 
with a diagnosis of failure to thrive and 
dehydration. She was unable to orient 
to her environment and did not know 
her son. Her nursing admission form 
noted Stage 2 pressure injuries on both 
sides of her hip bony prominences and 
bilateral ankle bony prominences. After 
stabilization, it was determined that she 
was severely neglected, but no charges 
were brought. Her progress in the skilled 
nursing home included self-feeding, 
talking to the nurses, and alerting the 
nurses when toileting was needed. She 
was able to walk with a walker without 
assistance. It was determined that she 
had severe dementia and needed full 
care. Nearing discharge, she had healed 
pressure injuries noted by scaring. The 
son was involved in discharge planning, 
stating he understood the amount of 
care she required, but he wanted to take 
her home. The physician discharged 
Gladys to the care of her son. Six months 
later, Gladys was back in the hospital 
with similar decomposition with Stage 
Four pressure injuries on her sacrum 
and heels of her feet, severe dehydra-
tion, and malnutrition. The son was 
not charged. After stabilization at the 
hospital, Gladys was transferred to the 
skilled nursing facility. Totally dependent 
and now non-verbal, responding only to 
pain; on a usual day Gladys lays silently 
on her bed or sits in her wheelchair on a 
usual day. She receives total care includ-
ing help with feeding, dressing, bathing, 
and medication. She is passively coop-
erative but does not initiate any action. 
In evaluating Gladys’ records, the LNC 
focuses on the risk at various points in 
her life, beginning when her son moved 
in with her. Neighbors reported that 
she was self-caring when her son moved 
in but quickly decompensated and that 
is why they called the police when they 
heard her yelling. The assumption is that 
Gladys was an independent community 

dweller before the son moved in with 
her. After authorities became involved, 
Gladys decompensated quickly. Upon 
discovery, she had no capacity to care 
for herself and no awareness of her 
surroundings, therefore her competence 
was compromised. In completing the 
DMES tool using the documentation 
available, at the various time periods, 
a picture emerges to document the 
neglect between home, hospital, and 
skilled nursing facility recovery. In the 
pre-discovery, neighbors reported her 
independent living, caring for all aspects 
of her life, placing her in the green zone 
of the DMES. Upon discovery by law 
enforcement, the LNC graded her to 
be in the red zone from the record. 
With discharge from the skilled nursing 
facility, she achieved a yellow zone desig-
nation and significant intervention with 
the son was initiated to address the defi-
cits. A short time later, law enforcement 
discovered Gladys in very poor condi-
tion, transferring her to the hospital. The 
LNC placed Gladys back in the red zone 
and from that event, and unfortunately, 
she did not exit the red zone again. As 
a result, and against the protests from 
the son, she was transferred from the 
hospital to the nursing home for skilled 
nursing care.

SUMMARY
The individual elder is vulnerable to 
predatory behaviors of others. There 
are predictable declines associated with 
the aging process. The LNC’s job in 
cases like this is to identify and evaluate 
the records related to whether there is 
evidence of actual abuse and what type. 
There is no method of serial classification 
of risk or levels of cognition and function. 
The article proposes a system whereby 
the LNCs document cognitive function 
and health capacities over time and 
demonstrates use of the DMES through 
a case series. The discussions help the 
LNC use the proposed classification to 
estimate risk and identify vulnerabilities 
related to the elder’s cognition and health 
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Workers’ Compensation 
Considerations When Reviewing 
COVID-19 Claims
Maureen T Power, RN MPH LNCC CCM

W hen asked to review a 
workers’ compensation 
claim, the Legal Nurse 

Consultant (LNC) should proceed in 
a logical fashion enabling the LNC to 
obtain a general sense of the claim, most 
likely receiving records in electronic 
format. The LNC begins the process 
with an inventory of what preliminary 
records are necessary and what has been 
forwarded. COVID claims may require 
the LNC to identify other authoritative 
resources providing additional educa-
tion necessary to understand the virus 
itself. It should be noted, there may 
be few, if any claims to review. Even 

fewer COVID-related claims may be 
cited by the courts since courts were 
closed for a long duration at the begin-
ning of the pandemic and the workers’ 
compensation claim process generally 
takes months to possibly years to work 
through the court system. Thus, the 
most basic information providing value 
for the nurse will be a comprehensive 
knowledge of the workers’ compensa-
tion statute where the claimant has filed 
the claim. Each state enacts a specific 
workers’ compensation statute or act 
that is followed, citing state specific 
rules and regulations that address work-
ers’ compensation claims. 

For those LNCs familiar with workers’ 
compensation claims, the reviewer has 
generally developed a style for a review 
or may be asked by the attorney or the 
carrier to address specific elements of 
the file to meet the requestor needs. 
Reviewing the first COVID-19 claim 
will be no different for the Legal Nurse 
Consultant because of the COVID des-
ignation. Certain pieces of information 
may be required to assist in the process 
of the review or analysis. This article 
provides an overview for the LNC to 
establish what information should be 
included in the file review to help deter-
mine compensability for the claimant 

Keywords: COVID-19, occupational disease, compensability, workers’ compensation statute, workers’ compensation, 
scope of employment, accident, work related, pandemic, exposure

COACHING CORNER



|  44  |      THE JOURNAL OF LEGAL NURSE CONSULTING|  44  |      THE JOURNAL OF LEGAL NURSE CONSULTING

COACHING CORNER

and claim. Compensability is always an 
issue in workers’ compensation claims 
and whether the claimant should be 
awarded benefits to compensate for time 
lost from work, medical expenses and 
any disability that could have resulted 
from the event causing harm.

Legal Nurse Consultants serve as 
valuable team members and perform 
a variety of roles in addressing work 
related injuries in diverse industries 
managing workers’ compensation 
claims. This article will only focus 
on the role of the nurse in review-
ing COVID-19 claims. Examples of 
nursing roles that exist in the workers’ 
compensation marketplace include: 

1.	 Legal Nurse Consultant – assisting 
the attorney or insurance carrier in 
file analysis, literature review, estab-
lishing work related baseline and 
compensability

2.	 Risk Manager/Legal Nurse Con-
sultant – oversight of all claims 
within an organization, liaison 
between organization and carri-
er in managing claims, corporate 
exposure, business interruption, 
oversight in workforce management 
of safe work practices, liaison with 
legal/insurance team to mitigate 
damages, provider management

3.	 Occupational Health /Legal Nurse 
Consultant – in-house management 
of all workforce injuries, assisting in 
development of modified duty or job 
function, coordinating case manage-
ment, healthcare provider liaison and 
reducing exposures in unsafe work 
practices, monitoring claims activ-
ities, collaboration with legal and 
insurance team. Work related injuries 

may result in worker’s compensation 
claims and legal nurses utilize their 
background extensively in occupa-
tional health

4.	 Infection Control Practitioner/
Legal Nurse Consultant – managing 
evolving pandemic healthcare issues 
related to transmissibility, securing 
and inventory of personal protective 
equipment (PPE), developing policy 
and procedures addressing work 
related issues specific to prevention 
or controlling the spread of the 
COVID-19 virus, development, and 
review of contact tracers to deter-
mining a work-related versus external 
exposure to COVID-19.

WORKERS’ COMPENSATION 
AND OCCUPATIONAL DISEASE
It is important to understand workers’ 
compensation and occupational disease 
basics before embarking on the file 
review assignment. Workers’ compen-
sation issues dealing with infectious 
disease are not new to employee 
related allegations. Infectious disease 
and work-related exposures have 
been alleged in the past for H1N1, 
Zika, Ebola, SARS and even HIV. 
As with any issue never seen or dealt 
with before, the outcome, disposition, 
impairment, or disability the virus 
may have caused, may take years to 
conclude. Healthcare providers do not 
know the ultimate physical impact 
or impairment the virus will have on 
the individual or workers’ respiratory, 
cardiac, or other body system. For this 
reason, claims deemed “compensable” 
for COVID-19, will be monitored 
for long-term residual medical issues 
related to the virus. 

Worker’s compensation benefits are, in 
general, available to the worker through 
the employer. States have enacted work-
ers’ compensation statutes that define 
rules and regulations for processing 
claims for anyone involved in worker 
injury. An example of information 
found in a statute, addresses various 
entities’ responsibilities in the claim pro-
cess for entities such as: organizations, 
employers, attorneys, insurance carriers, 
providers, and employees. The process-
ing of claims and care management will 
vary from state to state as determined 
by the state legislature who enacted the 
workers’ compensation statute.

While the definition of what constitutes 
an injury can vary by state, a few critical 
concepts are essential distinctions in 
workers’ compensation. A compen-
sable workers’ compensation injury is 
one which: (1) occurred in the course 
of employment, meaning the alleged 
injury happened at work; and (2) arose 
out of, or was proximately caused by, 
the injured worker’s employment. Not 
all injuries that occur in the workplace 
are compensable. The workplace is not 
necessarily in the bricks-and-mortar 
building of the employer but includes 
the virtual work environment.

The legal nurse, accepting a workers’ 
compensation file for review should 
be well-versed in rules and regulations 
surrounding work related injuries 
and occupational exposures in the 
state wherein the claim is filed. Nurse 
analysis of the claim may also address 
medical record abstract, definitions, pro-
cedures, and benefits. The legal nurse 
analyzing claims for a national insurance 
carrier or national law firm will still 
need to utilize a state specific workers’ 
compensation statute to facilitate an 
accurate analysis for the claim. 

An understanding of occupational 
disease in the consideration of work-
er’s compensation is important. In 
general, an occupational disease is not 
typically caused by one incident or one 

The workplace is not necessarily in the 
bricks-and-mortar building of the employer 
but includes the virtual work environment.



ISSN 2470-6248   |   VOLUME 32   |   ISSUE 2   |   SUMMER 2021      |  45  |ISSN 2470-6248   |   VOLUME 32   |   ISSUE 2   |   SUMMER 2021      |  45  |

event. Many states, by statute require 
an injured worker to identify a specific 
patient/person, date or time of exposure 
and positive testing results in terms 
of securing coverage for that claim. 
This requirement alone would rule out 
COVID-19 as an occupational disease 
in many states and currently has resulted 
in a denial of exposure in states wherein 
the language of occupational disease is 
defined by identifying one event, one 
person/patient or one exposure inci-
dent. Questions of whether COVID-19 
will be deemed an occupational disease 
will remain unanswered until the state 
courts have ruled on how COVID-19 
will be viewed. In addition, COVID-19 
legislation enacted post-pandemic 
deeming specific job titles or industries 
will be presumed to be exposed thus 
negating the argument of occupational 
injury. Questions regarding the term 
“employment” in reference to a work-re-
lated accident having occurred, and 
benefit coverage remains debated as 
well in this COVID-19 disease pro-
cess. Finally, debate remains ongoing if 
workers, in the scope of employment, 
are at greater risk or hazard of contract-
ing COVID-19 when compared to the 
general public in contracting the virus. 
The court cases for final disposition, 
dispute of compensability, disability and 
citation of precedence remain ongoing 
in states with outcomes too soon to 
be referenced. 

As the pandemic progressed, with 
escalation of infections, panic, concerns 
of increasing transmissions, the need 
for personal protective equipment for 
workers became paramount. Employers 
have a duty, as defined in regulatory 
language, to provide personal protective 
equipment to workers. Employees have 
a responsibility to comply with the edu-
cation on proper utilization and wearing 
of the equipment. Employee lack of 
compliance with wearing of personal 
protective equipment does not repre-
sent a reason for denial of benefits in 
workers’ compensation. Compensability 

debate will be included in all claims 
but no more so than in early pandemic 
claims when workers were not neces-
sarily wearing equipment or had access 
to equipment when dealing with the 
public or even a known infected person. 
The legal nurse will include employer 
policy statements regarding reporting 
injury, record of education, employee 
selection of leave practices as part of the 
analysis of the record. Front line worker 
designation and definition remains 
unclear in many states as the definition 
of coverage and inclusion of front-line 
status remains as varied as the number 
of states. Discussion and debate contin-
ues in sectors of insurance, healthcare, 
legal, and business communities as to 
how COVID-19 claims will be ruled 
on and the long term health impact of 
the alleged injured worker, therefor the 
nurse analysis will be including infor-
mation that may impact or assist final 
disposition of a claim.

States have issued executive orders or 
laws that created legal presumption 
of workers’ compensation coverage 
for certain employees who contract 
COVID-19. Presumption has been tied 
to specific workplaces or job duties and 
titles where it is generally considered 
infection would more easily occur. For 
instance, first responders were, very 
early on in the pandemic, deemed at 
higher risk for contraction of the virus 
simply because of the job performed 
and exposure to the general public who 
could have been infected. Early in the 
pandemic, it was not unusual for a para-
medic /firefighter to claim an exposure 

to a confirmed/unconfirmed patient. 
The claim of a possible exposure then 
resulted in the entire fire house staff 
claiming exposure to the fellow employ-
ee who had possibly been exposed. This 
resulted in multiple claims being filed 
by paramedic/firefighters in the munic-
ipality and a near immediate reduction 
in force of a firefighter /paramedic shift 
because of possible exposure of the 
individual, all exposed staff quarantined 
for a duration of up to fourteen days. 
In many states, the possible exposure 
also resulted in benefit payment, lost 
wages, for the quarantine period, based 
on state statutory language designation 
resulting from presumption. To date, 
not all states have adopted presumption 
and as such the numbers of claims filed 
is impacted state-to-state.

FILE REVIEW PROCESS
The file analysis process begins with 
fact-finding and personal scanning of 
the records initially available to obtain 
a snapshot determination of what the 
file is about. The file analysis or abstract 
might include a review of medical 
records and information leading to a 
determination of accident (by defi-
nition) or exposure having occurred. 
What might appear obvious to a 
worker, “I was at work when I became 
ill,” a common statement voiced by a 
worker, may not necessarily be deemed 
a compensable accident or exposure. 
Secondarily, a determination if the 
accident occurred within the scope of 
employment and job duties is another 
necessary test in determining whether 

Questions regarding the term “employment” 
in reference to a work-related accident 
having occurred, and benefit coverage 
remains debated as well in this COVID-19 
disease process.
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expectations post claimant reaching 
maximal medical improvement.

The following list represents compo-
nents of the worker’s compensation file 
used to provide a full analysis of the 
file (some, none, or all items may be 
available). This writer breaks the com-
ponents into two categories:

a) File Contents. The legal nurse tracks 
what information is missing in order to 
provide a thorough review and analysis 
of the records

b) Other Resources: Identify what 
resources or reference material may be 
helpful for the nurse to assist in under-
standing the disease process or state 
workers’ compensation requirements

File content examples:

1.	Employee Records

Employee statement to adjuster or 
employer: events surrounding expo-
sure, salary, last date of work, status of 
employment, date of suspected infec-
tion, medical and treatment history, 
contact tracing, etc.

2.	Employer Records

Human Resource Records:
•	 Report of Injury also known as 

Employee Statement of Injury – 
required by employers when an injury 
occurs- can be verbal or written and 
is defined in the state workers’ com-
pensation statute

•	 Wage Statement – state require-
ments identify a specific duration of 
employment history. This duration 
of wages leads to securing an average 
week wage that will represent weekly 
benefits paid to an injured worker. 
The legal nurse or attorney may 
calculate this and will be referred to 
as average weekly wage (AWW) in 
the file analysis, in adjuster notations 
or legal discussions 

•	 Medical & Other Records may include:
Job description, contact tracer tool, 
medical records, and occupational 
health records 

•	 Employment records 
•	 Group health records
•	 Other miscellaneous forms, communi-

cation by the employer disseminated to 
the employee population throughout 
the pandemic discussing process for 
handling COVID-19 patients. Exam-
ple communication have included: 
Centers for Disease Control and Pre-
vention (CDC) updates or directives, 
work from home policy, safe work 
practices, PPE, notification of illness, 
temperature checks 

•	 State, city, county, or public health 
updates; travel related instructions; 
human resources policy; practice 
updates

•	 All employer human resource policy 
information regarding any sala-
ry, time loss or pandemic specific 
communication to employees, any 
elections an employee has made 
during time lost as outlined in the 
state specified language 

3.	Carrier/Adjuster Records 

Carrier communication and adjuster 
notes, legal communication, medical 
records, court decisions made regarding 
claim status, expenses paid, outstanding 
expenses and reserves available for each 
claim, hearing outcomes 

Other Resources
Consider tools that provide additional 
value to the reviewer, carrier, attorney 
in support of understanding issues sur-
rounding virus and occupational injury

•	 Center for Disease Control and 
Prevention (CDC)
Point of reference for individu-
als seeking to understand current 
medical, scientific, protocols for 
prevention of spread of disease and 
information about the virus.

•	 Occupational Safety and Health 
Administration (OSHA)
OSHA, part of the United States 
Department of Labor serves to 
promote a safe and healthy working 

COACHING CORNER

accident will be accepted by the carrier 
and the employee compensated.

Workers can become frustrated in 
working with the employer in the care 
management of an injury. Likewise, if a 
claim is filed against the employer by the 
employee, heightened frustrations by the 
claimant employee may still take place 
based on statutory rules and procedures 
followed once injuries enter the claim 
designation status. Lastly, workers’ com-
pensation claims do not always involve 
an attorney which is a distinction in this 
specialty. Attorney involvement is state 
specific and defined in the workers’ com-
pensation statutes for a specific state. 

The role of the nurse is to review the file 
for all elements addressing concerns of 
accident and scope of employment, sec-
ondarily noting information about salary 
and wages, supplemental employment, 
investigation information about the acci-
dent. In many states, the nurse may work 
with the legal team in identifying expert 
medical providers for expert opinion 
regarding medical care provided, review 
of expenses in the claim, ability of the 
worker to return to gainful employment 
and based on the injury, expectations 
regarding percent of residual disability 
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environment, setting and enforcing 
standards for the employer, provid-
ing education and assistance to the 
worker and employer.

It should be noted, not all orga-
nizations come under OSHA 
jurisdiction, so be sure when citing 
OSHA regulations, the reference 
is relevant to the state the workers’ 
compensation claim was filed. 

•	 Dashboards

Dashboards have been created 
during the pandemic to track num-
bers of infections, number of deaths, 
number of hospitalizations, numbers 
of claims received, number of claims 
denied, number of individuals tested, 
conversion rate, vaccine acceptance/
declination, workdays lost, and many 
other variables.

Dashboard tracking data points are 
dependent on the entity or industry. 
Dashboards have been useful in 
monitoring community spread and 
have been used to determine proba-
bility of exposure or transmission in 
a specific workplace. 

Workers’ Compensation State Statute: 

•	 Benchmark state specific resource 
explaining all aspects of the process 
of workers’ compensation and occu-
pational disease 

•	 Defines how accident, compensabil-
ity, wages, scope of employment is 
determined. The factual information 
to support issues in the claim will be 
noted in the file review completed by 
the legal nurse 

•	 All rules, processes, practice of work-
ers’ compensation will be explained 
in the statute

State Statute Examples (examples can 
be accessed for every state by search-
ing workers’ compensation statutes:

Illinois Workers’ Compensation 
Act – 820 ILCS 305 
https://www.ilga/gov/legislation/
ilcs/ilcs3/actID=2431

820 ILCS 310/Workers’ Occupational 
Diseases Act 
https://www.ilga.gov/legislation/ 
ilcs/ilcs3.asp?ActID=2431& 
ChapterID=6

Texas Workers’ Compensation Act 
https://www.tdi.texas.gov.act

Wisconsin Workers’ Compensation Act 
https://www.dwd.wisconsin.gov

4.	 �Insurance Carrier Related 
Resources:

•	 NCCI, the National Council on 
Compensation Insurance, gathers 
data, analyzes industry trends, and 
provides information valuable to a 
wide insurance audience.

•	 WCRI, Workers’ Compensation 
Research Institute
Monitors state systems on a regu-
lar basis to identify changes in the 
workers’ compensation state systems. 
Provides feedback to users on all 
aspects of industry and state specific, 
for example: medication and cost 
trending, industry trends, research 
findings, etc.

SUMMARY
The role of the legal nurse consultant 
is exciting and will continue to evolve. 
Experienced LNCs are counted on to 
provide valuable insight and interpre-
tation regarding course of disease and 
effects of the injury or exposure on the 
injured worker. LNCs assisting on a 
workers’ compensation claim, may be 
involved in a variety of roles including 
claimant interviews, analyzing records, 
assisting in researching labor, safety, 
public health, disease state and state 
specific workers’ compensation laws. 
The opportunity for full time, regular 
employment in the workers’ compen-
sation marketplace is generally more 
common when working as an employee 
for an organization, carrier, or law firm 
rather than fee-for-service.  The work 
performed as an LNC risk manager is 
diverse and always a blend of health-

care, legal, claims, safety or other areas 
and should never be ruled out as a legal 
nurse career choice.
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CE CREDITS

Continuing Education Summer 
2021 JLNC62021-1

Considerations When 
Evaluating COVID-related 
Medical Malpractice and 
Personal Injury Cases
Author Julie Dickinson MBA, BSN, 
RN, LNCC

This activity is designed to augment 
the knowledge and skills of legal 
nurse consultants and assist in 
their understanding of the analysis 
of medical malpractice and 
personal injury claims involving the 
coronavirus pandemic.

Upon completion of the learning 
activity the learner will be able to:

a.	 evaluate medical malpractice and 
personal injury claims involving 
incidents arising during the 
COVID-19 pandemic.

b.	 assess liability in pandemic-
related claims for medical 
malpractice and personal 
injury cases.

c.	 identify the focus for their 
medical literature research and 
application of the standard 
of care for treating COVID 
patients for litigation cases they 
are involved in.

The author, reviewers, and nurse 
planners all report no financial 
relationships that would pose a 
conflict of interest. 

This activity has been awarded 
1 Contact Hour of credit. The 
activity is valid for credit until 
June 1, 2024.

CE Test and Application
Choose the best answer for each question. Required minimum passing score is 70%.

1.	 According to the COVID-19 Com-
plaint Tracker (2021), COVID-related 
complaints have:
a.	 stayed about the same in number 

from January 30, 2020 to Septem-
ber 1, 2020.

b.	 almost doubled from January 30, 
2020 to September 1, 2020.

c.		 decreased by 1/3 from January 30, 
2020 to September 1, 2020.

2.	 When evaluating liability for 
COVID-related cases, the LNC 
should consider:
a.	 how affected the healthcare facility 

was by the pandemic and how the 
standards of care, treatment deci-
sion-making, and outcomes may 
have been altered.

b.	 if the facility was operating under 
a patient-centered or population-
centered standard of care.

c.		 all of the above.

3.	 Standard of care research should 
include any standards or guidelines 
published by The Centers for Disease 
Control and Prevention (CDC) that 
were in effect when the care in ques-
tion was rendered.
a.	 True
b.	 False

4.	 What types of cases are likely to center 
on allegations that a business failed to 
enforce or improperly enforced safety 
rules to minimize the risk of transmis-
sion of coronavirus?
a.	 Malpractice
b.	 Personal injury
c.		 Licensure / administrative actions

5.	 The Act that states “a health care 
professional shall not be liable under 
Federal or State law for any harm 
caused by an act or omission of the 
professional in the provision of health 
care services [as a volunteer] during the 
public health emergency with respect 
to COVID-19…if... [the] health care 
services…  are within the scope of the 
license, registration, or certification of 
the volunteer…” is:
a.	 the Coronavirus Aid, Relief, and 

Economic Security (CARES) Act.
b.	 the Emergency Disaster Treatment 

Protection Act (EDTPA).
c.		 the Crisis Standards of Care Act 

(CSCA).

6.	 For cases alleging negligence in the 
diagnosis, care, and treatment of 
COVID, what will the LNC’s medical 
literature research need to focus on?
a.	 the information known, available, 

and accepted in the medical com-
munity at the time this care was 
rendered

b.	 the standard of care that has been 
established at present for current 
treatment of COVID

c.		 only FDA approved measures in 
place at the time of care in question

Continuing Education (CEs)
Continuing Education (CEs) are now offered to Legal Nurse Consultants or others as 
a measure to assist the professional in maintaining their license, while keeping current 
with their profession. The Journal of Legal Nurse Consulting provides CE approved 
manuscripts inside this issue at low cost for this purpose. Look for the CE articles 
throughout this and future journals.
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CE Test and Application
Choose the best answer for each question. Required minimum passing score is 70%.

1.	 The majority of reported elder abuse 
episodes come from:
a.	 nursing homes
b.	 emergency departments
c.		 primary care providers

2.	 The Decision Matrix for Elder Safety 
(DMES) classification system is a:
a.	 classification system allowing the 

LNC to serially evaluate function 
and cognition.

b.	 system to evaluate the risk an elder 
has for potential abuse.

c.		 all of the above.

3.	 Which evaluation tool consist of 30 
items assessing orientation, attention/
working memory, short-term memory, 
language, and visuospatial skills to 
measure the domains of orientation, 
repetition, verbal recall, attention 
and calculation, language, and visual 
construction to give an estimate of 
global cognitive function and screen 
for dementia?
a.	 Lawton Instrumental Activities of 

Daily Living Scale
b.	 Mini-Mental State evaluation 

(MMSE)
c.		 Mini-Cog

4.	 What is the estimated percent of 
adults aged 60 and older at risk of 
becoming a victim of elder abuse 
according to the World Health Orga-
nization in 2020?
a.	 4.5%
b.	 15.7%
c.		 22.3%

5.	 What condition places an individual at 
the greatest risk of abuse?
a.	 Cognitive impairment.
b.	 Physical dependence.
c.		 Anxiety disorder.

6.	 A global screening measurement tool 
used for positive association with iden-
tifying moderate to severe cognitive 
impairment measuring identification 
of two common objects, clock drawing, 
and 3 word recall is the:
a.	 Lawton Instrumental Activities of 

Daily Living Scale
b.	 Mini-Mental State evaluation 

(MMSE)
c.		 Mini-Cog

Continuing Education Summer 
2021 JLNC62021-2

Case Series for the LNC: 
Assessing Risk for Elder 
Abuse Using DMES©

Authors:  Natalie R. Baker DNP, CRNP, 
GS-C, CNE, FAANP and Patricia M. 
Speck DNS, CRNP, FNP-BC, DF-IAFN, 
FAAFA, SF-AFN, FAAN

This activity is designed to provide 
Legal Nurse Consultants with 
resources and demonstration for 
a classification system designed 
to document cognitive and health 
decline patterns over time using 
caregiver reports or medical/
social records. 

Upon completion of the learning 
activity the learner will be able to:

a.	 understand use of classification 
system designed to document 
cognitive and health decline 
patterns over time using 
caregiver reports or medical/
social records.

b.	 determine liability with the 
level of decline and identify 
interventions to mitigate the 
maltreatment risk.

c.	 apply the DMES system learned 
to 3 cases provided in the series.

The author, reviewers, and nurse 
planners all report no financial 
relationships that would pose a 
conflict of interest.

This activity has been awarded 1 
Contact Hour of credit. The activity 
is valid for credit until June 1, 2024.

To receive CE credit, read the 
articles and pass the CE tests 
online at http://www.aalnc.
org/page/the-journal-of-legal-
nurse-consulting

Cost to members: $15   
Cost to non-members: $20

AALNC is accredited with 
distinction as a provider of 
nursing continuing professional 
development by the American 
Nurses Credentialing Center’s 
Commission on Accreditation. 
For questions, contact  
info@aalnc.org.

http://www.aalnc.org/page/the-journal-of-legal-nurse-consulting
http://www.aalnc.org/page/the-journal-of-legal-nurse-consulting
http://www.aalnc.org/page/the-journal-of-legal-nurse-consulting
mailto:info@aalnc.org
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Looking Ahead…
XXXII.3, Fall 2021 — Forensics

XXXII.4, Winter 2021 — Open Topic

XXXIII.1, Spring 2022 — Strokes

XXXIII.2, Summer 2022 — Labor and Delivery/Peripartum

Wait! Did you identify the CE articles inside this 
journal? Follow the instructions listed inside to secure 
your CEs. The Journal of Legal Nurse Consultants 
provides CE approved manuscripts to help you stay 
current and relevant to your profession.
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