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Nurse Expert Witness Deposition Hints

A deposition is an interview designed to allow attorneys to discover a witness testimony and preserve that information for trial.  

A plaintiff’s or defense attorney:

· Wants to discover the expert’s opinion 

· Is looking for evidence that could be favorable to their client  

· Wants the expert’s testimony under oath
· Wants to discredit expert’s testimony, attempting to get the expert to make statements that conflict with other witnesses
· Wants to learn as much as possible about any planned defense
· Evaluate how well you testify
· Explore your qualifications / Curriculum Vitae (CV)
Expert witness duties are to tell the truth, be fair and accurate. Listed are helpful ideas:

· The opposition wants to assess how much of a threat to their case you are: Both your opinions and how strong of a witness you will make.  One of their goals is to analyze your impact on the worth of their case.   

· Never volunteer additional information. Answer only the question that is asked and as simply as possible. If a question is somehow flawed, do not help by correcting the question.
· An inherent trait of nurses is to teach, which entails going into a great deal of information; be cautious about this and only answer questions asked by the attorney.

· Understand the question.  If necessary, ask the attorney or court reporter to read the question back or rephrase it.  If the question is long and convoluted leading to confusion, ask for clarification or rephrasing.   Do not attempt to answer unintelligible, confusing, or ambiguous questions.

· Think before speaking.  Listen to the entire question.  Take as much time as needed to consider the question.  Do not rush answers.  It is recommended to speak to the court reporter rather than to the attorney.  This action tends to remove some of the interpersonal style of the attorney as they try to get expert’s to be too casual.

· Never guess.  If you know the answer, give it.  If you do not, just say “I don’t know.”

· Sometimes you can’t remember.  Use the record to aid your memory.  If you are unable to remember, just say so.

· Be patient. Some attorneys think they can fatigue you.  Take a break if you are tired.  Do not rush answers or volunteer information to try to get through with the deposition. Stay alert until after the last question is answered.

· Keep your temper.  Recognize an effort to make you angry.  This tactic is designed to get you to rush or make intemperate comments. The tone of voice, content or even body language of the opposing lawyer will send a message about this trick.  If you are taking your time, thinking before answering and speaking to the court reporter you will remove some of the “message” being sent to attempt to make you angry.

· Be polite but firm. Gentle and considerate language is best.

· Speak clearly.  Give clear verbal responses to questions.  The court reporter records your words, but cannot “hear” your nods.  The reporter will record your “grunts.”

· Finish your answer.  Do not allow an attorney to interrupt your answer.  If you are giving slow, deliberate answers, pause as needed.  Your attorney should watch for interruptions to the flow of your answers.  If interrupted, state your answer was interrupted.

· Correct your answer.  If you recall an incomplete or incorrect answer, say so and correct it.  It is better to have the correction in the deposition rather than try to correct a statement in later the courtroom.

· Be astute.  If asked to describe steps to be taken in regard to a particular nursing procedure, include them all.  EXAMPLE:  One attorney pounced on the fact a nurse expert had not included the step of hand washing before inserting a peripheral IV.

· Read carefully.  Have the document in front of you if asked to testify about the contents of a document.  Keep the document in your hands while you testify.  If an attorney suggests a document states a fact, check to see that the fact is in the document.  Read at your own speed; do not be harassed.  You may need to look at additional records if a fact, even if it is in the document as opposing counselor shows you, is taken out of context – explain this as part of your answer.

· Be careful about endorsing any publication (text or journal) as “authoritative.”  A physician’s opinion commonly is developed from a variety of sources, including books, journal articles and clinical experience.  Do not be tricked into stating a particular book or article is authoritative about a topic.  The article may contain statements you agree with, but contain other statements that may not conform to your knowledge and/or experience or may not support your opinion.

· There are some very good texts used as references; however, best practices touted in any text can change in the interim time frame from when the author first penned the manuscript / publication process was completed and the time of your testimony. You should be familiar with the latest standards and understand their impact on your case since the time of writing/publication. However, standards of care (SOC) opinions on liability should be based on research available prior to incident.

· Be sure any resources used for liability were published before the date of the incident. Be knowledgeable of all research and not just what supports your opinion.

· Listen to objections by attorneys.  You will be directed to answer, if appropriate, the objection may provide you with a clue about a flaw in the construction of the question or path the attorney is trying to take you.
· Beaten to an attorney’s style.  There are many styles used to throw you off guard.  EXAMPLE: 
1) One lawyer stood to my left during a video deposition.  I had to be careful to look at the camera rather than turn awkwardly to my left to look at him.

2) One lawyer stood behind me to read over my shoulder.  While he did, he played with the coins and keys in his pocket.  I was very polite and used gentle language to tell the court reporter how distracting he was with his behavior.  I asked him to stop. He did so, but was clearly angry and on the next occasion he wanted to approach me, he was almost deferential as he asked my permission.  
3) This same lawyer asked me how much time I spent reading the documents in the case.  After I answered, he expressed incredulity and asked me if I had a ruler in my pocket. I did not.  He was going to ask me to measure the stack and then elicit testimony about the time I took.  I did tell him I would be willing to take a break and find a ruler, but he desisted; a style trick. 

· You may see the “poor country boy” who feigns lack of knowledge of detailed technical matters; be sure to understand he knows the topic quite well; do not be fooled.  Do not become sympathetic.  

· The overly friendly and relaxed attorney wanting to have a good time is setting a trap.  BE ALERT!  The attorney may be relaxed and friendly, but you must remain alert and do not participate in this social situation. 

· Some attorneys are nasty or accusatory.  Aggressive and obnoxious behaviors have been observed in depositions and in the courtroom.  Juries react to such bluster; they do not like such behavior. Remember, talk to the court reporter; do not react to the personality of the attorney. The meaner the attorney, the nicer you should be. Frustrate them back.

· Ask your attorney what to bring. Review the material you bring to the deposition or trial.

· Avoid false assumptions. This problem occurs with hypothetical questions.  Listen carefully.  Consider making notes as question is being asked.  If the question does not reflect facts in the case, or violates known scientific or medical principles, then decline to answer the question.  The basis for refusal is the presence of irrational assumptions or facts contrary to good sense. Be sure your answer includes that you are responding to the hypothetical and that it does not reflect the facts of the case.

· Be consistent.  Questions asked may be repetitions but formulated in subtly different ways.  Answered as before, with the truth.  Remain consistent through the repetitions.

· Be comfortable.  Ask for breaks.  Adjust the sunlight.  Change chairs.  Ask for water if needed.  Pick the chair and the position in the room to suit you.  Again, talk to the court reporter.

· Be comfortable physically also.  Wear professional clothing that is not tight or restrictive.  Light make-up and jewelry.

· Try not to be discomforted if the plaintiff or defendant is present; stay focused only on the questioning.

· Fear not (maybe just a little so you stay alert) you are the expert.
The following are helpful hints from aviation attorney, Phillip J. Kolczynski’s article entitled “How to be a Successful Expert Witness”.  He wrote the article as a teaching and lecture outline for use in the Technical Witness course he teaches at USC and for his presentations at various forensic expert seminars.  Mr. Kolczynski’s tips are not advice.  His article was not specifically written for the medical profession.  His recommendations should be tempered by the instructions of the attorney who a consultant/expert is working for.  His tips must be applied in accordance with the Rules of Evidence and Procedure in the jurisdiction where the litigation is pending.  Mr. Kolczynski’s full biography and the complete article can be reviewed and downloaded by visiting his web site www.aviationlawcorp.com, home page. See “In Depth Articles: Expert Witness Tips.  See also the “In Depth article, “Ethics and Experts.”  (Used with permission),

Avoid these mistakes other experts have made: 
· Offering opinions outside your areas of expertise.

· Failing to master the facts of the particular case in which you are employed.

· Relying on data or documents not pertinent to the date on which the event occurred, which has given rise to the lawsuit (Example: current standards applied to an occurrence three years ago).
· Neglecting to learn the opposing lawyer’s theory of the case.
· Forgetting how your opinion fits into your client’s or [retaining] attorney’s theory of the case.

· Becoming an advocate instead of an unbiased expert who happens to favor your client’s position.

· Billing for work not authorized by the attorney … or analysis which satisfies intellectual curiosity but is not necessary for the case.

· Mishandling custody of tangible evidence.

· Allowing your "ego" to intrude in your deposition or trial testimony.

· Revealing arrogance when discussing how much you are being paid to testify.

· Damaging your credibility by quibbling over peripheral issues when on the "stand."

· Losing your temper on the stand (unless it is intentional and restrained).

· Falling victim to the shortcut of reviewing attorney’s deposition summaries instead of personally reading the deposition.

· Ignoring the fact that lawyers, the legal system and, as a result, juries pay a lot of attention to choice of words.

· Refusing to acknowledge the implication of possible bias resulting from prior employment (e.g., pensions, friendships with career co-workers, post-employment contracts, clients derived from prior employment).

· Forgetting to tell your [retaining] attorney about related prior testimony, affidavits, speeches or publications, job assignments or lawsuits even if remotely relevant.

· Failing to reveal "resume blemishes" to your [retaining] attorney (failures in school, convictions, drug or alcohol problems, job "layoffs," conflicts of interest, prior accidents, license suspensions, etc.).
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