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Attorney’s Perspective for Expert Witness Deposition Preparation
· Know your case cold, better than the attorney.  Do not assume he/she knows the case well; not all attorneys are diligent.  This means you must have a working command of the chronology, key records AND those facts and records which are most harmful to the case.

· Only answer the question asked.  Never answer more than what is asked.  By volunteer information, you will open up additional avenues and also alert the opposing counsel to your concerns.

· Never guess or even assume.  Although you will be prompted by the interrogating attorney to assume certain facts or you may think you remember certain facts, NEVER EVER DO SO.  If you need to refer to the record, then do so.  If you are asked to assume a fact, explain that you were not asked to do so for your analysis and would most likely need additional information before assuming the proposed fact in a vacuum.

· Watch out for questions posed in the absolute.  For example, questions with terms such as “always”, “never”, “everyone”, “no one” etc., are intended to put you in a corner.  Always qualify your answer because there is no such thing as an absolute (except death and taxes).

· Watch out for any questioning stating, “would you agree with me” or “isn’t it possible that”. These are questions detrimental to the case and should always be answered truthfully but qualify the answer.  Another problem with these questions is that they may unfairly impact your opinion in another case because the facts are vastly different, but you are only thinking about the facts of this case in responding to this question.

· Never answer a question yes or no if you can help it.  Attorneys break people down every day and get simple yes and no answers.  These are the exact answers that will be used against you at trial.  Qualify, qualify, qualify.  If a good attorney gets the yes or no at deposition and then the witness qualifies their answer at trial because they did not want to compromise their position, the attorney will likely chew on the witness.  You can rest assured he/she will get the deposition and have you admit in front of a jury your answer many months ago and under oath differed from the answer.	


· Be sure to discuss the issue of “qualifying” your answer to “yes/no” questions with your attorney client. Some attorneys come down on the other side of this issue believing the strongest expert is the most straight forward one.  When experts start qualifying everything, it leaves the jury with the impression that nothing is clear and straight forward including the standard of care. Some attorneys tell their witnesses they should answer every question with the fewest words consistent with the truth. If that means a one word answer that does not require qualification, then that is great.  IF it requires two and one-half hours of qualification and that is the most concise statement with the truth, then that is okay. In today’s environment, we cannot afford to be seen as waffling and qualifying every answer is perceived that way.  Think of it this way, when you are a patient and you are getting test results from the doctor about your biopsy, do you want a straight answer or a bunch of qualifications. 

· Never get angry.  If your emotions get hold of you, you lose. Similarly, remember that the opposing attorney is your adversary, not your enemy.  If you frustrate opposing counsel, you will be feared and treated with greater respect.  Furthermore, that attorney will report back to the insurance carrier you are a strong witness and it will impact their evaluation of the case.

· If you need a break, ask for a break.  You are the deponent and all attorneys will almost always allow a person to break when necessary.  Yet, you may not take a break while a question is outstanding and you have not answered.  Confirm with your attorney whether or not once you have been sworn in, you may confer with the attorney that retained during breaks, as this may change depending on jurisdiction.

· Think before you respond.  Whether the deposition is videotaped or not, a jury will rarely punish someone for taking their time to make sure their answer is correct.  It will also show you are thoughtful rather than an expert who can be perceived as someone who will quickly say whatever you need to help the attorney that hired you.  If you think you need additional time, you can always ask for time to review the records which will give you additional information and also time to think.

· Always ask to see the records needed to answer the question.  If the attorney will not let you peruse the medical records before answering, tell the attorney you are not comfortable answering the question without doing so. No one can make you answer a question without records if you believe you need records to answer it.  A deposition is not a memory contest; it is a quest for facts.

· If counsel who retained you makes an objection, listen to his/her reasons.  His/her objection may be a clue as to what hidden dangers exist in the question being presented. 

· Do not speculate.  Ask to see any information the attorney asks you about.  If you have never seen the document, be honest and advise the attorney you are not aware of the content of the referenced document. 

· If you do not recall, do not remember or do not understand, testify as such.  There is nothing wrong with the answer of “I don’t know” UNLESS that is your answer to “what is your opinion in this case”.

· Wear comfortable clothes and dress as if you are going to court.  The deposition is meant to lock you into your opinions and to assess your demeanor and presence.

· Do not let the attorney bait you.  In reality, you control the testimony.  It is your pacing providing answers, tone of voice, mannerism and approach that will set the tone. Especially on videotape, if you are calm, even mannered, pleasant and straightforward, a hostile interrogating attorney will be perceived as frustrated and incapable.

· Watch out for repeat questions. Attorneys often ask the same questions repeatedly either using the same language or changing it slightly.  Do not be afraid to advise the attorney you have answered the question and repeat your former answer.

· There are no bibles or authoritative texts.  You can admit you have looked at different texts and relied on them.  There are certainly portions of articles and texts that are authoritative.  But if you answer there are no reliable texts, then you are lying.  Never acknowledge a source as authoritative until you read the ENTIRE text.
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