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Cooperative Leaders  
Challenge Local Law 97 in Lawsuit

BY GEOFFREY MAZEL, ESQ. 
Co-Chairperson of the Cooperative & Condominium Law Committee

As we are all aware, the New York City Council 
passed Local Law 97 in 2019 to great fanfare.  The 
so-called Climate Mobilization Act is landmark 
legislation requiring extensive retrofits in an effort to 
address global warming and climate change.   This 
legislation is designed to combat climate change by 
setting strict caps on carbon emissions from real 
property and imposing substantial penalties on 
property owners throughout New York City.  The 
goal of Local Law 97 is to reduce the emissions 
produced by the city’s buildings 40 percent by 2030 
and 80 percent by 2050.  

When the details of Local Law 97 became 
apparent, it raised tremendous concern in the 
Cooperative Community.  Although the law is 
designed to reduce carbon emissions, the law only 
applies to approximately 60% of the buildings in 
the City of New York.  The law specifically exempts 
City owned buildings; New York City Housing 
Authority-owned land, buildings with more than 

35% rent regulated units and buildings under 
25,000 square feet, which means most one to four 
family buildings are exempt from the reaches of this 
statute. Essentially, Cooperative and Condominium 
homeowners are the only homeowners in New York 
City who will be required to comply with Local Law 
97.  This makes no logical sense and has added to the 
ire in the Cooperative community that other housing 
sectors were excluded for political expediency.

In addition, as the price tag of compliance or non-
compliance of the law becomes clearer, the leaders 
in the Cooperative Community decided to take a 
stand and filed a lawsuit against New York City in 
an effort to overturn Local Law 97.  The lawsuit 
specifically states that the Plaintiffs in this action are 
not “climate deniers” and understand the impact of 
global warming. They agree that something needs to 
be done, but the costly and onerous requirements of 
Local Law 97 are not the answer.

As a result, on May 18, 2022, a lawsuit was filed 
entitled Glen Oaks Village Owners Inc. etal v. 
City of New York, New York City Department 
of Buildings, and Eric Ulrich, in his official 
capacity as Commissioner of the New York City 
Department of Buildings, Supreme Court, New 
York County, Index number 154327/2022.  The 
lead plaintiffs in this case include Robert Friedrich 
and Warren Schreiber.  They are the Presidents of 
Glen Oaks Village Owners Inc. and Bay Terrace 
Cooperative Section 1, Inc. respectively.  They are well 
known leaders in both the Cooperative Community 
and as civic leaders.  

The complaint outlines five basic principles for 
overturning Local Law 97.  We will review each 
point briefly, but suggest you review the statute for 
more detail.  The complaint alleges that Local Law 
97 is unconstitutional based on the following five 
independent reasons listed below:
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OCTOBER 2022
Thursday, October 6	 Hispanic Heritage Month Event: Honoring Latinx/a/o 	
	 Judges in the Queens County Judiciary - 5:30 pm
Monday, October 10	 Columbus Day – OFFICE CLOSED
Wednesday, October 26	 CLE: Recent Significant Developments & Decisions From 	
	 Our Highest NYS Appellate Courts - 5:30 pm

NOVEMBER 2022
Tuesday, November 1	 CLE: Business Valuations – Family Law Committee - 		
	 5:30 pm
Wednesday, November 2	 Academy of Law Committee Mtg - 1:00 pm
Wednesday, November 2	 Grievance Committee Mtg - 5:30 pm
Tuesday, November 8	 Election Day – OFFICE CLOSED
Friday, November 11	 Veterans Day – OFFICE CLOSED
Tuesday, November 15	 CLE: Landlord & Tenant Update - 5:00 pm
Wednesday, November 16	CLE: Surrogate’s Court Update - 1:00 pm 
	 (at Surrogate Court)
Thursday, November 17	 Friendsgiving - Tentative
Wednesday, November 23	Family Court Committee Mtg – 1:00 pm
Thursday, November 24	 Thanksgiving Day – OFFICE CLOSED
Friday, November 25	 Thanksgiving Holiday – OFFICE CLOSED

DECEMBER 2022
Wednesday, December 7	 CLE: Criminal Court Seminar - 1:00 pm
Thursday, December 15	 Holiday Party - 5:30 pm
Monday, December 26	 Christmas Day Observed – OFFICE CLOSED

JANUARY 2023
Monday, January 2	 New Year’s Day Observed – OFFICE CLOSED
Monday, January 16	 Martin Luther King, Jr. Day – OFFICE CLOSED

UPCOMING SEMINARS
Animal Law 	 Equitable Distribution		  No Fault Update
Ethics Update	 LGBTQ+ Seminar		

Being the official notice of the meetings and programs listed below. Due to 
unforeseen events, please note that dates listed in this schedule are subject to 
change. More information and changes will be made available to members via 
written notice and brochures. Questions? Please call 718-291-4500.

The Docket

CLE Seminar 
& Event listings

Karen Adelman
Michael R. Blackburn
Sammi Casamassino

Loundy Desire
Jessica Escobar
Tiffany Garris

Barry M. Goldstein
Harshini Gorijala

Ira S. Greene
Paata Gujejiani

Ann Jen
Jimmy Johnson
Connor Kenna
Mahtab Khan

Sarah-Elizabeth Leveque

Oscar Loja Bermeo
Cody Luong

Sevdiana Matanovic
Stephanie Montesdeoca

Raquel Morote
Maheen Naz

Serge Michel Pierre
Nayib K. Prado

Sudesh Rani
Caitlin T. Saginario
Christina L. Santora

Susan Schenck
Emmanuelasia Vaught

Gawan Walker
Gerard M. Wrynn 

Necrology
Gerald Chiariello

New Members

2022-2023 Officers and Board of Managers
of the Queens County Bar Association

President – Adam Moses Orlow 
President-Elect – Michael D. Abneri

Vice President – Zenith T. Taylor
Secretary – Kristen J. Dubowski Barba
Treasurer – Deborah Marie Garibaldi

Class of 2023
Alla Allison Ageyeva

Joseph Carola, III
Joshua R. Katz
Michael Kohan

Joel Serrano

Associate Editors: Stephen D. Fink and Richard N. Golden

Class of 2024
Sandra M. Munoz

Hamid M. Siddiqui
Sydney A. Spinner
Jasmine A. Valle

Clifford M. Welden

Class of 2025
Frank Bruno, Jr.

Etan Hakimi
Sharifa Milena Nasser

Tammi D. Pere
A. Camila Popin
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  Big Apple Abstract Corp.   

 Lawrence M. Litwack, Esq. 
 
 

                   
    Steadfast Title Agency, LLC        Axiom, LLC                   
                    A Division of Big Apple Abstract Corp.              A Division of Big Apple Abstract Corp. 
                                 Nikon Limberis 
                                            Counsel 
 

 

 

 
 
. Serving the Legal and Real Estate communities since 1980  

 

. Specializing in residential / commercial transactions and today's difficult market:  
  short sales and foreclosure proceedings  

 

. Focusing on our client's specific title and non-title insurance needs, as well as 
  preparation of detailed ACRIS recordings and other pertinent documents 

 

. Knowledgeable, experienced "In-house" staff / title closers         

Sales Representatives: 
 

Mitchell Applebaum      Susan Lovett     
Lisa Feinstein      Larry "Cousin" Litwack      John G. Lopresto     

Richard Sena      Moneesh Bakshi 
   

Visit us at:  www.bigappleabstract.com 
 

42-40 Bell Boulevard, Suite 500, Bayside, New York  11361 
 

(718) 428-6100      (516) 222-2740      (212) 751-3225      Facsimile: (718) 428-2064 
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Requiem for a  
Heavyweight Building 

Editor’s Note

By Paul E. Kerson

I told them how much I was looking forward to being called up there four 
years from now if I am fortunate enough to live that long. Now this will 
never come to pass as the building is going to be sold. The Golden Jubilarian 
Awards will be given out (if it all) in some restaurant somewhere, or G-d 
forbid remotely on Zoom or Microsoft Teams.

I sat in our Board room and showed my daughter and granddaughter the 
President’s Chair where I sat all year at our Board meetings in 2015-2016. 

In doing so, I vividly recall the 30 plus years I spent on the Board of 
Managers in that very room and our on-going debates over judicial discipline 
and the single most important legal topic – Court Administration.

How quickly can we get Justice done? “Justice delayed is justice denied”. 
Our continual answer to this question is our most important function.

I also had my daughter and granddaughter view the Chair’s Place in the Werner 
Room where I spent 33 years picking Public Defenders for Queens County. 

My daughter asked me why I did all of this. “Justice”. I said. “This is 
where Justice is created, in these two rooms. This is why we have one of the 
most prosperous, international and peaceful counties in history – because of 
what goes on in these two rooms”.

“But what motivated you in the first place?” She asked me. 
“The Holocaust”, I said. “A society with vigorous Public Defenders can 

never have a Holocaust. In our country, if the Police haul you away, a Public 
Defender will come to see you right away and pepper the Police and the 
District Attorney with hundreds of questions. We call it the Omnibus 
Motion, and they must answer nearly every question we can think of about 
your arrest.”

“And also, the Civil Rights Movement?” She asked. “Yes, that especially”.  
I said. “The very idea that most of the arrests involve Young Men of Color 
must be vigorously questioned every step of the way”.

I told her what was accomplished in the Werner Room over those 33 years. 
The City’s Administrator of the Assigned Counsel Plan for Brooklyn, Queens, 
and Staten Island told me that the Queens Panel was the best of the three. 

“So, for you, Dad, this really was a synagogue, wasn’t it?” she added. 
Well, I hadn’t thought of that before. In churches, synagogues, mosques 

and temples we pray for Justice.
But, ah, in the QCBA Building we actually create Justice Itself – every time 

we insist on high standards for every Public Defender applicant and Judicial 
Candidate; and every time we petition our Administrative Judges and Office of 
Court Administration (OCA) for improvements in the way our Courts operate.

So, yes, for me it was a synagogue, church, mosque and temple all rolled 
into one – it is the place where the prayers for Justice from all of those 
religious institutions were actually answered. 

For me, the QCBA Building is the location of the Answer to all the 
prayers for Justice said by Queens County residents in Saint Patrick’s 
Cathedral, the Islamic Cultural Center of New York, Temple Emanuel, the 
Cathedral of Saint John the Divine, Chabad Lubavitch World Headquarters 
at 770 Eastern Parkway, Saint Demetrios Greek Orthodox Cathedral, 
the Ebenezer Baptist Church, the Hindu Temple Society, the Mahayana 
Buddhist Temple and the Hillcrest Jewish Center all combined into one 
large prayer for Justice. 

Without our building, can we keep creating Justice and answering prayers 
for Justice in all languages and cultures in the world’s most diverse County? 
Let us hope and pray that we can. The stakes are high if we don’t. 

Our QCBA Building at 90-35 148th Street, Jamaica, NY 11435 has been our home for 
62 years.

Soon, for budgetary reasons, it will be sold and rented headquarters substituted. I was 
opposed to this plan, but outvoted on this point. 

So, I brought my daughter and granddaughter to our QCBA Building this past summer 
to see where I spent so much of my time this past 46 years.

I showed them my name in bronze on a list of Past Presidents near the front door.
I showed them our Dining Room where Justices, Judges, Law Secretaries and Lawyers 

break bread together and get to know one another better.
I showed them my photograph on the wall of Past Presidents.
I showed them the Auditorium where we learned new law every year in our excellent CLE 

programs and where we award the Golden Jubilarian certificate to our 50-year members.
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vmmlegal.com 

Trust & Estate Litigation • Real Estate Litigation • Alternative 

Dispute Resolution • Charitable Bequest Management • 

Fiduciary Accounting • Exit & Succession Planning for Business 

Owners/w. Estate Planning • LGBTQ Representation • 

Surrogacy, Adoption, and Assisted Reproduction 

NEW YORK 

212.759.3500  

LONG ISLAND 

516.437.4385  

NEW JERSEY 

732.531.8900  

Business & Transactional Law • Commercial Litigation • Elder Law • 

Employment Law • Mergers & Acquisitions • Personal Injury • Real 

Estate Transactions • Special Needs Planning • Tax Planning • Trust & 

Estate Accounting and Administration • Matrimonial & Family Law 

A trusted name for over 50 years, VMM 
works with colleagues to navigate 

complex matters and niche areas of law 
with counsel and direct representation. 



Here For You 
and Your Family

Our Practice Areas are
· Elder Law & Estate Planning
· Probate
· Guardianship
· Divorce
· Real Estate

69-09 Myrtle Avenue,
Glendale, NY 11385 

For more information:
Phone: 718-418-5000

www.FrankBrunoLaw.com
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The QCBA has had some challenging times, financially, as of late. We have 
had deficits for as many years back as I can recall. As an economics major 
in college my professors used to debate the merits of deficit spending by the 
government...but that’s government. No one I know would argue that deficits 
are good for an organization such as ours. It is simply unsustainable. Last year, 
the financial cliff that was once on the horizon, was in full view. The Board 
had no choice but to act. And act we did.

 We put both long- and short-term solutions in place. In the short term, we 
instituted a platinum sponsorship program for our attorneys and a corporate 
sponsorship program for our friends in the business community. Jonathan Rie-
gel, our executive director, did a fabulous job in creating a package of benefits 
for a person, firm or business that sponsors our Association. He then followed 
that up by reaching out to many of our long-time supporters and others who 
can take advantage of the benefits we offer and secured many new sponsors for 
our Association. This made a big impact. I will take this opportunity, and every 
opportunity I can, to thank our sponsors. You have enabled this Association to 
continue to do all the good work we do. I hope you have found your sponsor-
ships worthwhile, that you will continue to sponsor us in the future and that 
many others will follow your lead and join you in sponsoring us.  

 In the long term, the plan is to sell our building, lease adequate office space 
and use the proceeds from the sale to help sustain us well into the future. Selling 
the building was not something I wanted to do. I love our current building 
and all the history it contains within its walls. Also, it is conveniently located 
near the courts and well suits the needs of our Association. Nevertheless, even 
though the Queens County Bar Association Fund, Inc. owns it outright, 
without any mortgage, the building still costs our Association a significant 
amount of money every year in taxes, maintenance and more. In fact, when 
you calculate the amount we anticipate spending on rent in our new space 
versus the amount we spend each year just to own the current building it 
comes to almost the same amount; except that in selling the building we will 
be left with income from the proceeds of the sale which we won’t have without 
selling the building. This made selling the building a relatively easy decision. 
What made it exciting, was the space we found for our new home. I was 
extremely excited to report about that new space to you but, unfortunately, 
since we do not yet have a signed lease, I must contain myself and wait until 
the ink is on the dotted line. However, rest assured we are working on getting 
our new space secured and hope to have it finalized in the near future. Stay 
tuned for more about that.

While we remain focused on addressing our finances, I am pleased to report 
that QCBA continues to be a buzz with activity. We recently held our annual 
golf and tennis outing, which was very well attended, very successful financially 
and enjoyable for all present. Thank you to Past President David Cohen for 
your tremendous efforts in organizing the event. In September, we launched a 
new programming year with three great CLEs and have many more planned 
for the coming months. The annual Court of Appeals update is next month, 
sponsored by many of the Queens County affinity bar associations, and we 
are proud to be co-sponsoring a Diwali celebration at the end of October with 
SAICBA-Q, QCWBA and others. The events and CLEs don’t end there. The 
calendar is quickly filling up for the balance of this year and beyond; we have 
already begun planning our annual holiday party (save the date…Thursday, 
December 15), Judiciary Night in March, our Annual Dinner on May 4, 2023 
and countless other programs and CLEs between now and then. We offer 
something for everyone so please join us for these great events!

Our Association was founded in 1876. It has managed to maintain itself 
financially for 145 years. This administration will do all it can to lay the 
foundation for the financial viability of the Queens County Bar Association 
for many years into the future.

President’s Message
By Adam Moses Orlow



Please Contact Michael Nussbaum 
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michael@queenspublicmedia.com
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Mitra Hakimi Realty Group, LLC

 
 

 

Forest Hills, NY 11375
 

 

www.MitraHakimiRealty.com 
 

Examples of our 5 Star Zillow Reviews from our Happy Clients: 
 Etan Hakimi demonstrated professionalism from the beginning to the 

end. He provided expertise and knowledge of the industry and was able 
to guide me through the entire process of selling my mother’s home. 

I would highly recommend working with Mr. Hakimi .
– Wanda M.

I cannot recommend Etan highly enough. From the very beginning, we 
charted a sale plan and it worked flawlessly. Etan is extremely 

knowledgeable in navigating the complexities of selling a home and 
guided me every step of the way, I had a special situation where timing 
of the sale was critical. Etan worked exceptionally hard to ensure that 

we hit our targets. Aside from being an awesome professional. He’s just 
a really nice guy and a pleasure to work with. A truly fantastic 

experience.
– Richard A.

I became the Executor of my Aunt's estate which included a condo she 
owned in Queens. Etan was recommended by our estate attorney to be 
our realtor. He was great from the very beginning! He was always very 

professional and extremely knowledgeable about the real estate 
market. I live in New Jersey and he made the difficult task of selling my 

Aunt's condo in Ridgewood NY an absolute pleasure. He helped me with 
every aspect of the entire process. With Covid entering the picture, it 

became a long process and he was wonderful every step of the way. He 
spent a lot of time answering numerous questions, always returning 
calls promptly and keeping me updated on different strategies to sell 

the condo. I would recommend him and his team very highly!
– Joan T.

**Eligible for Part 36 Fiduciary as Real Estate Broker (Fiduciary ID# 773222)**

Etan Hakimi, Esq.
Licensed Associate 
Real Estate Broker

 

We are a family owned and operated boutique 
real estate brokerage company and routinely 
work with attorneys and their clients on real 

estate sales and leasing matters. We offer free 
property evaluations at no cost or obligations 

which are particularly helpful for Divorce 
matters, Guardianships, Estate Administration, 

Partnership Disputes and Partition Actions.
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1)	 Local Law 97 is preempted by New York State law.  In 2019, New 
York State enacted the Climate Leadership and Community 
Protection Act (“CLCPA”) with the intent that it would provide 
a comprehensive regulatory framework to reduce greenhouse 
emissions across New York State.

2)	 Local Law 97 violates due process through the excessive 
penalties it imposes. As stated above this law will subject 
Cooperatives to potential devastating civil penalties if they 
cannot reach compliance with the law, despite their best efforts.  
The “tribunal” to prosecute these non-compliance cases have 
not yet been promulgated.  Even the most basic guidelines on 
how these penalties will be enforced and how to mitigate them 
are unknown, even though the penalties will be taking effect in 
2024.

3)	 Local Law 97 is unconstitutionally retroactive in violation of 
property owners due process rights.  The complaint states that 
in the last several years property owners have taken significant 
steps to comply with then current City laws to reduce carbon 
emissions.  Many building owners, at great expense and with 
the encouragement of New York City, converted to natural gas 
to comply with New York City laws.  Local Law 97 is blind to 
these prior efforts and only applies a one size fits all calculation 
of carbon emissions.  The great expense of property owners to 
comply to prior New York City laws is not a factor at all when 
calculating Local Law 97 compliance.

4)	 Local Law 97 is impermissibly vague and ambiguous, in 
violation of due process. Essentially, the statute does not 
specify how penalties are determined and imposed, and how 
adjustments in the form of mitigating factors will be applied.

5)	 Local Law 97 operates as an unauthorized and improper tax.  
The income generated from Local Law 97 penalties are not 
required to be deposited in any designated fund by New York 
City, therefore giving the penalties the qualities of a “carbon 
emissions tax”.  The complaint further states that since New 
York State has not authorized New York City to tax greenhouse 
gas emissions, these penalties are an illegal tax, in violation 
of the Municipal Home Rule requirements, and therefore 
unconstitutional.

The litigation is ongoing, and the Defendants filed a motion to 
dismiss on July 28, 2022.  It is expected to be heard by the end of 
September 2022.  This lawsuit has many issues of first impression and 
it will be interesting to see how the Courts decide on this landmark 
piece of legislation.  More to follow.

Cooperative Leaders 
Challenge Local Law 97 

in Lawsuit
BY GEOFFREY MAZEL, ESQ. 

Co-Chairperson of the Cooperative & Condominium Law Committee

CONTINUED FROM PAGE 1



EDWARD F. GUIDA, JR.
NEW YORK CITY MARSHAL • #14

Landlord/Tenant Collections

T: (718) 779-2134 • F: (718) 779-8123
47-26 104th Street, Corona, NY  11368

Email: guidajr@nycmarshal14.com

For additional resources from the Lawyer’s Assistance Committee, visit www.qcba.org

NYS DOS LIC #11000066161 - Est. 1998
Full Service Agency Specializing in:
• Asset Investigations
• Background, Due Diligence & KYC Investigations
• Employment & Tenant Screening
• Estate & Probate Investigations
• Locating Heirs & Witnesses
• NAIC & NYS DOFS Backgounds
• Public Record Searches/Retrievals

PH: 1-800-847-7177 requests@introspectusa.com
www.introspectusa.com

(Nassau County) NY 11010
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The Practice Page

Revisiting Venue Selection

There was an amendment to the venue-selection 
statute, CPLR 503(a), in 2017,1 which widened the 
venue selection options for plaintiffs. Previously, 
venue was to be placed in a county where any party 
resided at the time of an action’s commencement, and 
if a party was a corporation, the county of its principal 
office.2 There are boutique exceptions to those general 
rules for the enforcement of contracts, municipal 
defendants, the location of real property for actions in 
rem, the location of contested personalty, and others.3 

The 2017 amendment to CPLR 503(a) expanded 
the venue choices to also include “the county in 
which a substantial part of the events or omissions 
giving rise to the claim occurred.” The amendment 
primarily helps plaintiffs in choosing the most 
plaintiff-friendly venue possible. But the amendment 
has no real effect if the substantial events or omissions 
occur in a county where a party already resides. 

Now that the amendment to CPLR 503(c) has been 
on the books for over five years, we can examine how 
the amendatory language has worked in practice. Does 
the statutory phrase “substantial part of the events or 
omissions” refer only to the situs of the liability, or 
potentially, to damages if elsewhere? If an injurious 
event occurs in one county but hospital and medical 
treatment is administered in another, may an action 
be commenced in the latter? If a defective product is 
manufactured in one county, sold in a second, and 
causes injury in a third, which county(ies) qualify for 
a “substantial part of the event”? In an earlier Practice 
Page, I predicted that the 2017 amendment allowed 

for ambiguities, and that the courts would be required 
to parse some of the new language’s meaning.

One such case is Harvard Steel Sales, LLC v Bain,4 
from the Fourth Department. The plaintiff, of 
Cleveland, was in the business of selling galvanizing 
steel, and contracted for the galvanizing process 
to be performed by Galvstar, LLC, at a facility 
in Buffalo (Erie County). The defendant, Bain, 
was the principal of Galvstar and resided in New 
York County. The plaintiff’s complaint sounded 
in fraud in the inducement, for Galvstar’s alleged 
misrepresentation of its ability to galvanize steel 
meeting certain requirements. The defendant claimed 
the representations were made in Cleveland, while the 
defendant maintained in opposition that the parties’ 
“meetings” were in Buffalo. Defendant Bain was the 
only named party with a residence in the state. The 
plaintiff commenced the action in Erie County and 
the defendant moved to change venue to New York 
County. The Appellate Division affirmed the change 
of venue to New York County, as the defendant’s 
averments that specific representations were made in 
Cleveland were not necessarily contradicted by the 
plaintiff’s opposition that non-specific “meetings” 
were held in Buffalo, as to qualify as a substantial part 
of the events for CPLR 503(c) venue there. The lesson 
from the case is the value of specificity.

In the Second Department case of Vereen v Flood,5 
the plaintiff’s decedent was admitted to a hospital for 
treatment in Orange County and then transferred to 
another hospital in Bronx County, where she died.   

The plaintiff’s estate commenced an action against all 
of the medical providers in Bronx County, and certain 
Orange County defendants moved to change venue 
to Orange based on their residences. The plaintiff 
sought to retain venue in the Bronx based on that 
county being where a substantial part of the events 
or omissions occurred. The Appellate Division found 
insufficient evidence in the record for concluding 
where the substantial events or omissions occurred, 
and remitted the matter to the trial court for a framed-
issue hearing. Again, the lesson of the case is the need 
for specificity in the papers.

The bottom line of these cases is that if a party is 
relying upon the substantial events prong of CPLR 
503(c), the more evidentiary facts that can be presented 
on the issue by a party, the better for that party.

Mark C. Dillon is a Justice of Appellate Division, 2nd 
Dep’t., an Adjunct Professor of New York Practice at 
Fordham Law School, and a contributing author to the 
CPLR Practice Commentaries in McKinney’s.
 

 
1	 L.2017, ch. 366, sec. 1.
2	 CPLR 503[c].  
3	 CPLR 501, 503[b], [d], [e], [f], 504, 506, 507, 

508, Unconsol. Laws 7405.
4	 188 AD3d 79 (4th Dep’t. 2020).  
5	 184 AD3d 758 (2nd Dep’t. 2020).

BY HON. MARK C. DILLON 
Serves on the Appellate Division, Second Department



Richard M. Gutierrez
Attorney at Law

718-520-0663

richardgutierrezlaw.com

“Serving The Community For Over 30 Years”
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We Are Proud to Support 
The 

Queens County Bar Association 
 

Eric D. Subin, Esq. 
Subin Associates, LLP 

150 Broadway, 23rd floor 
New York, NY 10038 

212-285-3800 
646-797-4643 

 

 



10  |  Queens Bar Bulletin  |  October 2022

QCBA Golf Outing
September 12, 2022 • Garden City Country Club 

PHOTOS BY ?
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LEAVITT, KERSON & SEHATI
Attorneys at Law

Elder Law & Real Estate

Marc C. Leavitt, Esq.
Tali B. Sehati, Esq.

68-61 Yellowstone Blvd., #116
Forest Hills, NY 11375

Phone:   (718) 729-0986
Fax:   (718) 729-6023

Email:  mcleavitt@lkslaw�rm.com
 talisehati@hotmail.com

www.lkslaw�rm.com

Criminal & Civil Litigation

Paul E. Kerson, Esq.

118-35 Queens Blvd., 12th �oor
Forest Hills, NY 11375

Phone: (718) 793-8822
Fax: (718) 520-8544

Email:  Kersonpaul@aol.com

www.PaulKersonAttorney.com

LAW OFFICE OF
DONNA FUREY

LAW OFFICE OF
DONNA FUREY

SERVE       PROTECT       CARE

• ELDER LAW
• WILLS AND TRUSTS
• ESTATE PLANNING
• MEDICAID PLANNING

• PROBATE
• ADMINISTRATION OF ESTATES
• SPECIAL NEEDS
• REAL ESTATE

Donna received her law degree from St. John's University of Law.
She is currently the Chairperson of the Board of Directors of the Catholic
Lawyers Guild of Queens and was past President of the Queens County
Women's Bar Association, the Astoria Kiwanis Club, East River Kiwanis Club,
and the Catholic Lawyers Guild of Queens.
Co-Chair of the Elder Law Section of Queens County Bar Assn. 2012-2019

Legal proactive care for your most sensitive life planning matters

44-14 Broadway, Astoria, NY 11103

t: 347-448-2549 email: dfurey@fureylaw.net

web: www.fureylaw.net
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Esteemed Panelists 

Hon. Jenny Rivera – Associate Judge of the Court of Appeals
Hon. Joseph Zayas – Associate Justice Appellate Division 2nd Dept.

Hon. Diego A. Freire – Judge of the Criminal Court
Hon. Gary Miret –  New York Court of Claims

Acting Justice of the Supreme Court 
Hon. Enedina Pilar Sanchez – Judge of the Housing Court
Hon. Lourdes M. Ventura – Justice of the Supreme Court

Hon. Patria Frias-Colon – Supervising Judge of Civil Court
Hon. Nestor Diaz – Judge of the Civil Court

Hon. Mildred Negron – Judge of the Family Court

And honoring all Latinx/a/o members of the Queens Judiciary 
 

Each judge on this esteemed panel will share what it means
to them to be a Latinx/a/o in the judiciary and recognize
their fellow Latinx/a/o in the judiciary in their respective

courts.
 

Light refreshments, music and other surprises!
 

Free for members of the co-sponsoring associations
$25 per person for nonmembers.

 

Co-Sponsored By:

In honor of Hispanic Heritage Month:
 

Honoring Latinx/a/o Judges 
in the Queens County Judiciary

 
 Thursday, October 6, 2022, at 5:30pm at

the Queens County Bar Association
 90-35 148th St. - Jamaica, NY 11435

 

“A model for specialized  
business courts everywhere.”
—ABA Business Law Section

“Judges who understand 
commercial disputes;  

judges who are creative  
and force resolution.”

—Elizabeth Moore Former GC, 
Consolidated Edison

“We’re going to get a judge 
who doesn’t waste our time.”

—Joseph Wayland GC, 
Chubb Limited

“A diverse tribunal.”
—Michele Mayes GC, 

New York Public Library

“A full and fair hearing  
in an efficient way.”

—Stephen Cutler Former GC, 
JPMorgan Chase

Why Choose the Commercial Division?
Business-Minded Judges • Judges with commercial expertise 
who are familiar with complex contract concepts, securities 
(including derivatives and other exotic instruments) and 
business organizations (including numerous international 
structures), and who have a sophisticated understanding of 
globalization, international trade, and applying laws of foreign 
jurisdictions, when required.

Devotion to Integrity, Fairness and Professionalism  
Responsible and responsive Judges and court staff; well-
reasoned analyses; well-developed body of law leading to 
greater predictability in outcomes; consistent application  
of rules.

Commitment to Innovation and Self-improvement  
Advanced courtroom technology for trials; primarily virtual 
appearances during covid; implementation of new procedures 
and rules responsive to evolving business needs.

Efficient Discovery Procedures • Proportionality requirements; 
optional accelerated adjudication; limits on depositions and 
interrogatories; efficient resolution of discovery disputes; timely 
and robust expert disclosure.

Model Forms • Standard forms for preliminary conferences, 
stipulations, choice of forum and choice of law, confidentiality 
orders and scheduling orders.

Conscientious Trial Management • A docket exclusively for 
commercial cases; time limits on trials where appropriate; 
efficient settlement conferences; optional direct testimony 
by affidavit for bench trials; rejection of dilatory tactics; time-
certain appearances; a separate docket for large complex cases.

A Court That Is All Business
The Commercial Division of the New York State Supreme Court

Since its creation in 1995, the Commercial Division of the New York State Supreme Court has 
transformed business litigation and made the State a preferred forum for complex business 
disputes. Renowned as one of the world’s most efficient venues for the resolution of commercial 
disputes and located in the world’s leading financial center, the Commercial Division is available to 
businesses of all sizes, both inside and outside the State of New York.

REV 10.14.21

PREPARED JOINTLY BY THE:

Commercial Division Advisory Council and The Business Council of New York State, Inc.

QUEENS  COUNTY  BAR  ASSOCIATION 
90-35 148th Street, Jamaica, NY 11435  Tel 718-291-4500  Fax 718-657-1789  www.QCBA.org  CLE@QCBA.ORG

PRESENTERS: 
Moderated by: Hon. Valerie Brathwaite Nelson,  
Associate Justice, Appellate Division, Second Department 

NYS Court of Appeals 
Hon. Anthony Cannataro, Acting Chief Judge (Welcome Video Remarks) 
Hon. Jenny Rivera, Associate Judge 

Appellate Division, Second Department  
Hon. Hector D. LaSalle, Presiding Justice  (Welcome Video Remarks)
Hon. Valerie Brathwaite Nelson, Associate Justice 
Hon. Sheri Roman, Associate Justice

Members of Sponsorsing Associations:  Free
Non-Members:  $50 per person

PRESIDENT: Adam M. Orlow, Esq. 
ACADEMY OF LAW  
DEAN: Michael D. Abneri, Esq. 
ASSOCIATE DEANS:  
Kristen J. Dubowski Barba, Esq. 
Hon. Darrell L. Gavrin 
Leslie S. Nizin, Esq. 
Violet E. Samuels, Esq.  
Hamid M. Siddiqui, Esq. 

Sponsored by:

• St. John's School of Law
• Brandeis Association
• Catholic Lawyers Guild of

Queens County
• Hellenic Lawyers Association
• Latino Lawyers Association
• Macon B. Allen Black Bar

Association
• Queens County Women’s Bar

Association
• South Asian Indo-Caribbean

Bar Association of Queens

CLE CREDIT:  2.0 in Professional Practice

Presented by the Appellate Practice Committee and the Academy of Law

RECENT SIGNIFICANT DEVELOPMENTS AND 
DECISIONS FROM OUR 

HIGHEST NYS APPELLATE COURTS 
Virtual Stated Meeting

Wednesday, October 26, 2022       5:30 PM - 7:30 PM 

Transitional Seminar. Valid for All Attorneys 
ACCREDITATION: QCBA has been certified by the NYS CLE Board as an Accredited CLE Provider in NYS, 10/2019 - 10/2022. 
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Have you ever been caught in a situation that triggered 
extreme tension and fear? Most people have! What follows 
is a nightmarish experience that captures the two inflam-
matory traumas. And it starts off something like this…

Mr. and Mrs. Marco James (fictitious names), middle 
aged, citizens of a small foreign country, decided to 
visit a large American city. At the conclusion of their 
trip, they planned to do some last-minute shopping 
for the purpose of bringing home some special gifts 
to family and friends. Pursuing that desire, they 
proceeded to a popular department store. Inside, they 
were surrounded by racks of ladies’ shirts, men’s attire 
– and the complement of clothes that one would expect 
to be found in a retail setting.

During the several hours spent viewing and admiring 
all sorts of attractive garments, they selected those they 
thought their friends back home would enjoy. Having 
completed their shopping, they began to exit the store. 
As they were leaving and passing through the open 
doors, a loud alarm sounded. It was shrill, striking, 
and totally bewildering to Mr. and Mrs. James. Not 
knowing what the loud shriek messaged, they continued 
onto the sidewalk. What happened next however, was 
most shocking and frightening. And here it is…

As Mr. and Mrs. James continued their casual walk 
away from the store, three security officers ran towards 
them. Two of the security men tackled Mr. James to the 
ground as the other security person violently grabbed 
his wife. Both were held forcibly while panic screams 
filled the air. 

Being citizens of a foreign country and not too 
familiar with the English language, the couple voiced 
their terror as best they could. Within seconds, 
however, they were physically dragged back into the 
store. Despite strong protests, Mr. and Mrs. James 
were hustled into a back room of the store. Frightened, 
and not knowing what was happening, Mr. James, in 
broken English, yelled out, “What are you doing to us?” 
One of the security men brusquely fired back, “You’re 
being charged with shoplifting.” 

The door of the room was shut with a loud thud and 
then locked. The two frightened foreigners were guard-
ed closely by the three security men. Within minutes, 
the door opened and a young man with a cropped beard 
and dressed in a business suit, shirt, and tie, entered. 
Despite the continuing protests that rang out loudly 
from the frightened and hysterical couple, he ignored 
them and proceeded to empty the contents of the store 
bag that contained the merchandise onto a large table. 
He then forcibly seized Mr. James’ wallet and inspect-
ed all its contents. Thereafter, he unceremoniously 
grabbed the handbag from Mrs. James’ hand, turned it 
upside down and scattered its entire contents over the 
top of the table as well. 

Terrified, Mr. James screamed out in broken English, 
“This is an insult. Everything in the bag, I paid. What 
you doing to us? You see the receipt. It’s right there on 
the table. I paid for everything in the bag,” he cried out.

Upon further examination, the young man looked 
through the many garments. To his surprise, he 

discovered three shirts still with security tags attached 
to them. The receipt indicated clearly that all items 
had been marked “paid.” Apparently, an inexperienced 
cashier neglected to remove the tags that were still 
hooked to the shirts thereby setting off the alarm as 
Mr. and Mrs. James were exiting the store. Their initial 
outcries and outrage were totally ignored. Interestingly, 
however, what happened to them was not an isolated 
occurrence when the removal of security tags were 
overlooked despite full payment being made.

Once the paid receipts were uncovered, Mr. and 
Mrs. James demanded they be allowed to leave. With 
arrogance, and no apologies, their desperate requests 
were denied. They were told they would have to wait 
until the Chief of Security returned from lunch. 
Despite their continuing protests, they were held as 
prisoners against their will for one more hour in a 
locked room until the Chief returned. When he finally 
arrived and told about the two security tags that were 
not removed, together with the receipt showing that 
full payment was made for every item, Mr. and Mrs. 
James were finally released and allowed to leave.

When similar occurrences were reported in the 
past (and there were many), the department store, as 
a matter of policy, would offer gift certificates that 
were usually valued at a few hundred dollars. If the 
customer refused the gifts, and a lawsuit was later 
brought, it would usually be settled for a few thousand 
dollars at best. As for Mr. and Mrs. James, they refused 
the gift certificates. Instead, they instituted a lawsuit 
against the department store charging it with wrongful 
imprisonment, assault, and emotional harm.

After pre-trial proceedings which spanned several 
years, the department store finally made an offer of 
fifteen thousand dollars which it insisted, was most 
generous. The offer was flatly refused by Mr. and Mrs. 
James despite the recommendation of their attorney 
that they should accept the store’s offer.

More years passed, since the lawsuit was given a low 
priority. The case however, did eventually come to trial, 
but with a far more experienced substituted law firm 
representing Mr. and Mrs. James. What developed during 
the course of the trial would literally knock ones’sox off…

As the record disclosed, amazingly, Mr. James was a 
candidate for the presidency of his country two years 
after the department store incident. He lost however, 
to a popular incumbent. The record shows further that 
during a hotly contested campaign for the presidency, 
leaflets had been dropped from single engine planes 
over several major cities of the foreign country. The 
headline on the documents read, “James Arrested for 
shoplifting.” Stories also appeared in the local press 
accusing James of being a thief. 

At trial, an expert witness was called on behalf of 
James. What at the outset looked like a garden-variety 
shoplifting case (in which the defendant department 
store offered fifteen thousand dollars in full settlement), 
was presented to the jury as an international affair with 
all of its historical interests and intrigue. In fact, the 
expert called by the plaintiff, was a history professor 

who had specific knowledge of the fascinating life story 
of Mr. James. It was a narrative of such high human 
interest as to make the jury lean forward in their seats as 
if raptured by every word that described the fascinating 
biography of Marco James.

Case in point…the jury listened with awe as a sudden 
and almost bizarre silence permeated the courtroom. 
They heard how Marco James, then a young man, 
enlisted in the Army; how he received his military 
awards and promotions; how he became the victim of a 
political arrest by the then country’s dictator; how he was 
jailed without a trial; how he spent years in prison; how 
upon his release he organized the peasants throughout 
the land; how he gave them a voice they never had; how 
he was appointed to the police bureau; how he rose 
eventually through the ranks to become the nation’s 
Chief Enforcement Officer, and much, much, more.

Based upon some of the media reports, the jury, 
and even the judge, were glued to their seats as the 
professor related drama after drama about the rise of 
Marco James - information the professor had retrieved 
and compiled from ancient documents he discovered 
in the country’s national archives. Each account was so 
immersed in eye-popping excitement that any by itself 
could have served as the plot-twist of a thriller movie.

As the story unfolded with increasing momentum 
throughout the trial, it was claimed further that the loss 
of Mr. James’ reputation was immeasurable - an added 
component that cost him the election for President of 
his country.

After summations and charge, the jury retired to 
deliberate its verdict. They returned to the courtroom 
three hours later with their verdict. The foreman stood 
up and reported it clearly… 

In a loud, clear, voice, a packed audience heard the 
following, “We the jury find for the plaintiff in the sum 
of one million dollars.” It was an unbelievable distance 
from the $15,000 that was originally offered. Further, 
it was reported to be the highest verdict ever recorded 
in a lawsuit that involved a customer, falsely charged 
with shoplifting. 

This case is also the living proof that what is the initial 
product of extreme tension and fear, can ultimately result 
in civility, accountability, and justice. And when each day 
comes to its end, is that not a prized goal of the 7.9 billion 
human beings who inhabit our extraordinary planet!

END OF STORY

Leonard L. Finz, age 98, is a former New York State 
Supreme Court Justice, (Queens County); a decorated 
WWII Veteran (1st. Lt., Field Artillery, Pacific War 
Zone, Philippines); inducted into the prestigious U.S. 
Army OCS Artillery “Hall of Fame”; and on July 23, 
2022 inducted into the elite Army OCS “Hall of Fame” 
by order of the United States Department of Defense; the 
author of four published thriller novels; Peer-Reviewed 
as “One of America’s preeminent lawyers”; an active 
member of the QCBA for 68 years; and the founder of 
Finz & Finz, P.C.

“He’s a Shoplifter and a Thief” 
-  and the big surprise to come

a human interest story
BY LEONARD L. FINZ
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Formerly of Pazer, Epstein, Jaffe & Fein

Co-Counsel and Participation Fees Paid

Now associated with Halpern, Santos and Pinkert, we have obtained well over 
$100,000,000 in awards for our clients during the last three decades. This 

combination of attorneys will surely provide the quality representation you 
seek for your Florida personal injury referrals.

From Orlando to Miami... From Tampa to the Keys
www.personalinjurylawyer.ws

Toll Free: 1-877-FLA-ATTY (352-2889)

34 Years Experience

MIAMI
150 Alhambra Circle, 

Suite 1100, Coral Gables, FL 33134
P: 305-895-5700  F: 305-445-1169

PALM BEACH
2385 NW Executive Center Drive 
Suite 100, Boca Raton, FL 33431

P: 561-995-5001  F: 561-962-2710

39 Years Experience

• Car Accidents
• Slip & Falls
• Maritime
• Wrongful Death

• Defective Products
• Tire & Rollover Cases
• Traumatic Brain Injury
• Construction Accidents

LAW OFFICES OF RANDY C. BOTWINICK

RANDY C. BOTWINICK JAY HALPERN

CONCENTRATING IN PERSONAL INJURY

FLORIDA ATTORNEY
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In my earlier published article on this subject, “The 
‘Vicious Propensities’ Rule and Property Owner Lia-
bility”, NYLJ, 5/19/19, p.4, which I co-authored with 
Matthew J. Kaiser, Esq., we provided a detailed analysis 
of the then-recent appellate case Hewitt v. Palmer Vet-
erinary Clinic, PC, 167 AD3d 1120 (3rd Dept, 2018). 
That decision stirred a great deal of interest in this area 
of personal injury law because it effectively held that a 
landowner could be absolved from its nondelegable duty 
of care if the instrumentality of harm was the domestic 
animal owned by another.  

Based on the sole dissent, we posited the query as to 
whether liability should attach to such property owner 
on a theory of negligence for not exercising proper care 
to a third party on the property, notwithstanding the 
issue of vicious propensities.

With only one dissent, leave to appeal to the Court of 
Appeals was not automatic and had to be applied for by 
the plaintiff, which was granted. Our article was cited 
by the plaintiff Hewitt in her brief, as well as an amicus 
brief by the New York State Trial Lawyers Association.

 On October 22, 2020, the Court issued what may 
be considered, at first blush, a groundbreaking depar-
ture from Bard. Denying summary judgment in favor of 
the defendant clinic, the Court of Appeals held that the 
action against the property/landowner for negligence 
was viable regardless of the lack of notice of vicious 
propensities. Hewitt v. Palmer Veterinary Clinic, PC, 
__NY3d__, 2020 NY Slip Op 05975

THE STRICT LIABILITY – VICIOUS 
PROPENSITIES RULE

The concept of bringing suit for injuries caused by 
animals under one of two legal theories or both, (i.e., 
vicious propensities of the animal where the owner had 
knowledge of such propensities and/or for his or her 
negligence in the handling of such animal) was well es-
tablished in NY jurisprudence for over a century. (see, 
Benoit v. Troy & Lansingburg R.R. Co., 154 NY 223 
(1897), where a jury had to determine whether the driv-
er of horses pulling a stoneboat [flat sledge for transport-
ing heavy articles such as stones] had knowledge that 
they would run away and whether he was negligent in 
the “management” of them after they began to run. If 
the jury found in the affirmative under either theory, 
the plaintiff was entitled to a verdict.) 

In other instances, as where a landlord knowingly al-
lows a vicious animal owned by a tenant to remain on its 
property, the strict liability rule would extend to him or 
her as well and liability could attach to the landlord if 
warranted by the evidence. As the Court of Appeals held 
in Strunk v. Zoltanski, 62 NY2d 572 (1984), by leasing 
to a tenant with knowledge that it harbored a vicious dog, 

the landlord/property owner could be found to have “af-
firmatively [ ] created the very risk which was reasonably 
foreseeable and which operated to injure the plaintiff. (Id. 
at 575) Here “the liability, if any, of the landlord would 
be predicated on a jury finding that, at the time of the 
initial leasing of the premises to the tenant, the landlord 
knew both of the prospective presence of the dog and of 
its vicious propensities”. (Id. at 577) 

Both Benoit and Strunk were predicated upon 
knowledge of an animal’s vicious propensities but did 
not preclude other legal theories such as a claim of neg-
ligence as an available avenue of recourse under the law 
at the time.

Suddenly, changing course one hundred and nine 
years after Benoit, the Court of Appeals in the semi-
nal case of Bard v. Jahnke, 6 NY3d 592 (2006), citing 
Collier v. Zambito, 1 NY3d 444 (2004) [the law of this 
state has been that the owner of a domestic animal who 
either knows or should have known of that animal’s vi-
cious propensities will be held liable for the harm the 
animal causes as a result of those propensities], solidi-
fied New York’s position that no action for negligence 
would lie when an injury was caused by a domestic ani-
mal. Thus, a new legal roadblock was firmly established 
preventing litigants from seeking recovery under the 
theory of negligence for such injuries and placed New 
York in the minority of states as an “outlier” in this area 
of tort law. (see, Kaiser, “A ‘Unique Outlier’: Liability 
of Pet Owners in New York State”, New York State Bar 
Journal, July/August 2017, Vol. 89, No.6). 

The first sign of a possible passageway through this le-
gal obstruction came in 2013 when the Court of Appeals 
in Hastings v. Suave, 21 NY3d 122 (2013) allowed for a 
suit in negligence but limited its scope only in situations 
where “a farm animal has been allowed to stray from the 
property where it is kept.” (Id. at 124) Here, the Court 
held that a contrary rule “would be to immunize defen-
dants who take little or no care to keep their livestock out 
of the roadway or off of other people’s property.” (Id. at 
125) The question of whether this exception “appli[ed] to 
dogs, cats or other household pets” had to “await a differ-
ent case.” (Id.) (see, Heymann, “Is the ‘Vicious Propensi-
ties’ Rule Losing its Bite?”, NYLJ, 2/18/15 at 4)

Two years later, that different case, Doerr v. Gold-
smith, 25 NY3d 1114 (2015) (Fahey, J., dissenting), fi-
nally reached the Court of Appeals after being litigated 
twice in the Appellate Division, First Department. In 
the first decision, pre-Hastings, the appellate court, ad-
hering to Bard and its progeny, reversed the trial court’s 
denial of defendant’s motion for summary judgment 
and dismissed the complaint. The opinion contained a 
vigorous dissent on the ground that it was the defen-
dants’ negligent behavior that caused the accident to 

happen not the conduct of their dog, by allowing the 
dog to run across a bike path causing the plaintiff/cyclist 
to collide with the dog, thus being thrown from his bike 
and sustaining injury. (Doerr v. Goldsmith, 105 AD3d 
534 [AD1st Dept, 2013]) Subsequent to the Court of 
Appeal’s decision in Hastings, the Appellate Division 
recalled and vacated its earlier decision and rendered a 
new one, this time following the reasoning of the ini-
tial dissent, affirming the Supreme Court’s denial of the 
motion for summary judgment. (Doerr v. Goldsmith, 
105 AD3d 534 [AD1st Dept, 2013]) Unfortunately, the 
Court of Appeals felt “constrained” to follow its prior 
holdings in denying relief to the plaintiff. It determined 
that because household pets are not “farm animals sub-
ject to an owner’s duty to prevent such animals from 
wandering unsupervised off the farm,” no negligence 
claim would lie. (Doerr v. Goldsmith, 25 NY3d 1114, 
1116, citing Bard, 6 NY3d at 592) 

Thus, the case law remains that without knowledge of 
vicious propensities, the owner of a domestic pet owes 
no duty of care to prevent foreseeable injuries caused by 
that pet.  In his dissent, Judge Fahey expressed frustra-
tion that New York continues to be “a unique outlier” 
among the states in this regard. (Doerr v. Goldsmith, 
25 NY3d at 1149) With only one year remaining in his 
term, due to mandatory retirement in December 2021, 
it is uncertain whether another opportunity will present 
itself to the Court for Judge Fahey to convince his col-
leagues to accept his point of view on this issue. 

HEWITT V. PALMER VETERINARY CLINIC PC
__ NY3d__, 2020 NY Slip Op 05975 [Decided 
10/22/20]
SUMMARY OF FACTS

The plaintiff took her cat to be examined at the de-
fendant’s veterinary clinic. While sitting in the waiting 
area, she was attacked by a pit bull named Vanilla who 
had just undergone surgery. The dog had not been suf-
ficiently sedated when brought into the waiting area 
and upon seeing the cat slipped from its leash, jumped 
on the plaintiff, closed its mouth on her ponytail, and 
pulled her backward, ripping hair from her scalp. 

The plaintiff did not bring any action against the 
owner of the dog, nor did she commence a strict lia-
bility-vicious propensities claim against the clinic, as-
serting instead that this matter was “grounded in negli-
gence and premises liability.” The plaintiff argued that 
the strict liability rule did not apply because despite the 
pit bull being on the property of the clinic, it did not 
own the animal. The record further disclosed that the 
clinic did not have notice that Vanilla had vicious pro-

The “Vicious Propensities” Rule 
And Property Owner Liability II

BY HON. GEORGE HEYMANN

CONTINUED ON PAGE 11
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In my earlier published article on this subject, “The 
‘Vicious Propensities’ Rule and Property Owner Lia-
bility”, NYLJ, 5/19/19, p.4, which I co-authored with 
Matthew J. Kaiser, Esq., we provided a detailed analysis 
of the then-recent appellate case Hewitt v. Palmer Vet-
erinary Clinic, PC, 167 AD3d 1120 (3rd Dept, 2018). 
That decision stirred a great deal of interest in this area 
of personal injury law because it effectively held that a 
landowner could be absolved from its nondelegable duty 
of care if the instrumentality of harm was the domestic 
animal owned by another.  

Based on the sole dissent, we posited the query as to 
whether liability should attach to such property owner 
on a theory of negligence for not exercising proper care 
to a third party on the property, notwithstanding the 
issue of vicious propensities.

With only one dissent, leave to appeal to the Court of 
Appeals was not automatic and had to be applied for by 
the plaintiff, which was granted. Our article was cited 
by the plaintiff Hewitt in her brief, as well as an amicus 
brief by the New York State Trial Lawyers Association.

 On October 22, 2020, the Court issued what may 
be considered, at first blush, a groundbreaking depar-
ture from Bard. Denying summary judgment in favor of 
the defendant clinic, the Court of Appeals held that the 
action against the property/landowner for negligence 
was viable regardless of the lack of notice of vicious 
propensities. Hewitt v. Palmer Veterinary Clinic, PC, 
__NY3d__, 2020 NY Slip Op 05975

THE STRICT LIABILITY – VICIOUS 
PROPENSITIES RULE

The concept of bringing suit for injuries caused by 
animals under one of two legal theories or both, (i.e., 
vicious propensities of the animal where the owner had 
knowledge of such propensities and/or for his or her 
negligence in the handling of such animal) was well es-
tablished in NY jurisprudence for over a century. (see, 
Benoit v. Troy & Lansingburg R.R. Co., 154 NY 223 
(1897), where a jury had to determine whether the driv-
er of horses pulling a stoneboat [flat sledge for transport-
ing heavy articles such as stones] had knowledge that 
they would run away and whether he was negligent in 
the “management” of them after they began to run. If 
the jury found in the affirmative under either theory, 
the plaintiff was entitled to a verdict.) 

In other instances, as where a landlord knowingly al-
lows a vicious animal owned by a tenant to remain on its 
property, the strict liability rule would extend to him or 
her as well and liability could attach to the landlord if 
warranted by the evidence. As the Court of Appeals held 
in Strunk v. Zoltanski, 62 NY2d 572 (1984), by leasing 
to a tenant with knowledge that it harbored a vicious dog, 

the landlord/property owner could be found to have “af-
firmatively [ ] created the very risk which was reasonably 
foreseeable and which operated to injure the plaintiff. (Id. 
at 575) Here “the liability, if any, of the landlord would 
be predicated on a jury finding that, at the time of the 
initial leasing of the premises to the tenant, the landlord 
knew both of the prospective presence of the dog and of 
its vicious propensities”. (Id. at 577) 

Both Benoit and Strunk were predicated upon 
knowledge of an animal’s vicious propensities but did 
not preclude other legal theories such as a claim of neg-
ligence as an available avenue of recourse under the law 
at the time.

Suddenly, changing course one hundred and nine 
years after Benoit, the Court of Appeals in the semi-
nal case of Bard v. Jahnke, 6 NY3d 592 (2006), citing 
Collier v. Zambito, 1 NY3d 444 (2004) [the law of this 
state has been that the owner of a domestic animal who 
either knows or should have known of that animal’s vi-
cious propensities will be held liable for the harm the 
animal causes as a result of those propensities], solidi-
fied New York’s position that no action for negligence 
would lie when an injury was caused by a domestic ani-
mal. Thus, a new legal roadblock was firmly established 
preventing litigants from seeking recovery under the 
theory of negligence for such injuries and placed New 
York in the minority of states as an “outlier” in this area 
of tort law. (see, Kaiser, “A ‘Unique Outlier’: Liability 
of Pet Owners in New York State”, New York State Bar 
Journal, July/August 2017, Vol. 89, No.6). 

The first sign of a possible passageway through this le-
gal obstruction came in 2013 when the Court of Appeals 
in Hastings v. Suave, 21 NY3d 122 (2013) allowed for a 
suit in negligence but limited its scope only in situations 
where “a farm animal has been allowed to stray from the 
property where it is kept.” (Id. at 124) Here, the Court 
held that a contrary rule “would be to immunize defen-
dants who take little or no care to keep their livestock out 
of the roadway or off of other people’s property.” (Id. at 
125) The question of whether this exception “appli[ed] to 
dogs, cats or other household pets” had to “await a differ-
ent case.” (Id.) (see, Heymann, “Is the ‘Vicious Propensi-
ties’ Rule Losing its Bite?”, NYLJ, 2/18/15 at 4)

Two years later, that different case, Doerr v. Gold-
smith, 25 NY3d 1114 (2015) (Fahey, J., dissenting), fi-
nally reached the Court of Appeals after being litigated 
twice in the Appellate Division, First Department. In 
the first decision, pre-Hastings, the appellate court, ad-
hering to Bard and its progeny, reversed the trial court’s 
denial of defendant’s motion for summary judgment 
and dismissed the complaint. The opinion contained a 
vigorous dissent on the ground that it was the defen-
dants’ negligent behavior that caused the accident to 

happen not the conduct of their dog, by allowing the 
dog to run across a bike path causing the plaintiff/cyclist 
to collide with the dog, thus being thrown from his bike 
and sustaining injury. (Doerr v. Goldsmith, 105 AD3d 
534 [AD1st Dept, 2013]) Subsequent to the Court of 
Appeal’s decision in Hastings, the Appellate Division 
recalled and vacated its earlier decision and rendered a 
new one, this time following the reasoning of the ini-
tial dissent, affirming the Supreme Court’s denial of the 
motion for summary judgment. (Doerr v. Goldsmith, 
105 AD3d 534 [AD1st Dept, 2013]) Unfortunately, the 
Court of Appeals felt “constrained” to follow its prior 
holdings in denying relief to the plaintiff. It determined 
that because household pets are not “farm animals sub-
ject to an owner’s duty to prevent such animals from 
wandering unsupervised off the farm,” no negligence 
claim would lie. (Doerr v. Goldsmith, 25 NY3d 1114, 
1116, citing Bard, 6 NY3d at 592) 

Thus, the case law remains that without knowledge of 
vicious propensities, the owner of a domestic pet owes 
no duty of care to prevent foreseeable injuries caused by 
that pet.  In his dissent, Judge Fahey expressed frustra-
tion that New York continues to be “a unique outlier” 
among the states in this regard. (Doerr v. Goldsmith, 
25 NY3d at 1149) With only one year remaining in his 
term, due to mandatory retirement in December 2021, 
it is uncertain whether another opportunity will present 
itself to the Court for Judge Fahey to convince his col-
leagues to accept his point of view on this issue. 

HEWITT V. PALMER VETERINARY CLINIC PC
__ NY3d__, 2020 NY Slip Op 05975 [Decided 
10/22/20]
SUMMARY OF FACTS

The plaintiff took her cat to be examined at the de-
fendant’s veterinary clinic. While sitting in the waiting 
area, she was attacked by a pit bull named Vanilla who 
had just undergone surgery. The dog had not been suf-
ficiently sedated when brought into the waiting area 
and upon seeing the cat slipped from its leash, jumped 
on the plaintiff, closed its mouth on her ponytail, and 
pulled her backward, ripping hair from her scalp. 

The plaintiff did not bring any action against the 
owner of the dog, nor did she commence a strict lia-
bility-vicious propensities claim against the clinic, as-
serting instead that this matter was “grounded in negli-
gence and premises liability.” The plaintiff argued that 
the strict liability rule did not apply because despite the 
pit bull being on the property of the clinic, it did not 
own the animal. The record further disclosed that the 
clinic did not have notice that Vanilla had vicious pro-
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In my earlier published article on this subject, “The 
‘Vicious Propensities’ Rule and Property Owner Lia-
bility”, NYLJ, 5/19/19, p.4, which I co-authored with 
Matthew J. Kaiser, Esq., we provided a detailed analysis 
of the then-recent appellate case Hewitt v. Palmer Vet-
erinary Clinic, PC, 167 AD3d 1120 (3rd Dept, 2018). 
That decision stirred a great deal of interest in this area 
of personal injury law because it effectively held that a 
landowner could be absolved from its nondelegable duty 
of care if the instrumentality of harm was the domestic 
animal owned by another.  

Based on the sole dissent, we posited the query as to 
whether liability should attach to such property owner 
on a theory of negligence for not exercising proper care 
to a third party on the property, notwithstanding the 
issue of vicious propensities.

With only one dissent, leave to appeal to the Court of 
Appeals was not automatic and had to be applied for by 
the plaintiff, which was granted. Our article was cited 
by the plaintiff Hewitt in her brief, as well as an amicus 
brief by the New York State Trial Lawyers Association.

 On October 22, 2020, the Court issued what may 
be considered, at first blush, a groundbreaking depar-
ture from Bard. Denying summary judgment in favor of 
the defendant clinic, the Court of Appeals held that the 
action against the property/landowner for negligence 
was viable regardless of the lack of notice of vicious 
propensities. Hewitt v. Palmer Veterinary Clinic, PC, 
__NY3d__, 2020 NY Slip Op 05975

THE STRICT LIABILITY – VICIOUS 
PROPENSITIES RULE

The concept of bringing suit for injuries caused by 
animals under one of two legal theories or both, (i.e., 
vicious propensities of the animal where the owner had 
knowledge of such propensities and/or for his or her 
negligence in the handling of such animal) was well es-
tablished in NY jurisprudence for over a century. (see, 
Benoit v. Troy & Lansingburg R.R. Co., 154 NY 223 
(1897), where a jury had to determine whether the driv-
er of horses pulling a stoneboat [flat sledge for transport-
ing heavy articles such as stones] had knowledge that 
they would run away and whether he was negligent in 
the “management” of them after they began to run. If 
the jury found in the affirmative under either theory, 
the plaintiff was entitled to a verdict.) 

In other instances, as where a landlord knowingly al-
lows a vicious animal owned by a tenant to remain on its 
property, the strict liability rule would extend to him or 
her as well and liability could attach to the landlord if 
warranted by the evidence. As the Court of Appeals held 
in Strunk v. Zoltanski, 62 NY2d 572 (1984), by leasing 
to a tenant with knowledge that it harbored a vicious dog, 

the landlord/property owner could be found to have “af-
firmatively [ ] created the very risk which was reasonably 
foreseeable and which operated to injure the plaintiff. (Id. 
at 575) Here “the liability, if any, of the landlord would 
be predicated on a jury finding that, at the time of the 
initial leasing of the premises to the tenant, the landlord 
knew both of the prospective presence of the dog and of 
its vicious propensities”. (Id. at 577) 

Both Benoit and Strunk were predicated upon 
knowledge of an animal’s vicious propensities but did 
not preclude other legal theories such as a claim of neg-
ligence as an available avenue of recourse under the law 
at the time.

Suddenly, changing course one hundred and nine 
years after Benoit, the Court of Appeals in the semi-
nal case of Bard v. Jahnke, 6 NY3d 592 (2006), citing 
Collier v. Zambito, 1 NY3d 444 (2004) [the law of this 
state has been that the owner of a domestic animal who 
either knows or should have known of that animal’s vi-
cious propensities will be held liable for the harm the 
animal causes as a result of those propensities], solidi-
fied New York’s position that no action for negligence 
would lie when an injury was caused by a domestic ani-
mal. Thus, a new legal roadblock was firmly established 
preventing litigants from seeking recovery under the 
theory of negligence for such injuries and placed New 
York in the minority of states as an “outlier” in this area 
of tort law. (see, Kaiser, “A ‘Unique Outlier’: Liability 
of Pet Owners in New York State”, New York State Bar 
Journal, July/August 2017, Vol. 89, No.6). 

The first sign of a possible passageway through this le-
gal obstruction came in 2013 when the Court of Appeals 
in Hastings v. Suave, 21 NY3d 122 (2013) allowed for a 
suit in negligence but limited its scope only in situations 
where “a farm animal has been allowed to stray from the 
property where it is kept.” (Id. at 124) Here, the Court 
held that a contrary rule “would be to immunize defen-
dants who take little or no care to keep their livestock out 
of the roadway or off of other people’s property.” (Id. at 
125) The question of whether this exception “appli[ed] to 
dogs, cats or other household pets” had to “await a differ-
ent case.” (Id.) (see, Heymann, “Is the ‘Vicious Propensi-
ties’ Rule Losing its Bite?”, NYLJ, 2/18/15 at 4)

Two years later, that different case, Doerr v. Gold-
smith, 25 NY3d 1114 (2015) (Fahey, J., dissenting), fi-
nally reached the Court of Appeals after being litigated 
twice in the Appellate Division, First Department. In 
the first decision, pre-Hastings, the appellate court, ad-
hering to Bard and its progeny, reversed the trial court’s 
denial of defendant’s motion for summary judgment 
and dismissed the complaint. The opinion contained a 
vigorous dissent on the ground that it was the defen-
dants’ negligent behavior that caused the accident to 

happen not the conduct of their dog, by allowing the 
dog to run across a bike path causing the plaintiff/cyclist 
to collide with the dog, thus being thrown from his bike 
and sustaining injury. (Doerr v. Goldsmith, 105 AD3d 
534 [AD1st Dept, 2013]) Subsequent to the Court of 
Appeal’s decision in Hastings, the Appellate Division 
recalled and vacated its earlier decision and rendered a 
new one, this time following the reasoning of the ini-
tial dissent, affirming the Supreme Court’s denial of the 
motion for summary judgment. (Doerr v. Goldsmith, 
105 AD3d 534 [AD1st Dept, 2013]) Unfortunately, the 
Court of Appeals felt “constrained” to follow its prior 
holdings in denying relief to the plaintiff. It determined 
that because household pets are not “farm animals sub-
ject to an owner’s duty to prevent such animals from 
wandering unsupervised off the farm,” no negligence 
claim would lie. (Doerr v. Goldsmith, 25 NY3d 1114, 
1116, citing Bard, 6 NY3d at 592) 

Thus, the case law remains that without knowledge of 
vicious propensities, the owner of a domestic pet owes 
no duty of care to prevent foreseeable injuries caused by 
that pet.  In his dissent, Judge Fahey expressed frustra-
tion that New York continues to be “a unique outlier” 
among the states in this regard. (Doerr v. Goldsmith, 
25 NY3d at 1149) With only one year remaining in his 
term, due to mandatory retirement in December 2021, 
it is uncertain whether another opportunity will present 
itself to the Court for Judge Fahey to convince his col-
leagues to accept his point of view on this issue. 

HEWITT V. PALMER VETERINARY CLINIC PC
__ NY3d__, 2020 NY Slip Op 05975 [Decided 
10/22/20]
SUMMARY OF FACTS

The plaintiff took her cat to be examined at the de-
fendant’s veterinary clinic. While sitting in the waiting 
area, she was attacked by a pit bull named Vanilla who 
had just undergone surgery. The dog had not been suf-
ficiently sedated when brought into the waiting area 
and upon seeing the cat slipped from its leash, jumped 
on the plaintiff, closed its mouth on her ponytail, and 
pulled her backward, ripping hair from her scalp. 

The plaintiff did not bring any action against the 
owner of the dog, nor did she commence a strict lia-
bility-vicious propensities claim against the clinic, as-
serting instead that this matter was “grounded in negli-
gence and premises liability.” The plaintiff argued that 
the strict liability rule did not apply because despite the 
pit bull being on the property of the clinic, it did not 
own the animal. The record further disclosed that the 
clinic did not have notice that Vanilla had vicious pro-
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Opinion

A Court Long Ignored: An Overview of  
the Housing Court, Then and Now

As a first-year law student in 1971, I was taught about 
New York’s byzantine, multi-tiered court system, which 
in recent years has come under much criticism as being 
too complex and duplicative. At that time, Housing 
Court in New York City was nonexistent.

Originally, all landlord and tenant matters were tried 
by Civil Court judges, in addition to all the other cases 
that were calendared. The sheer volume of cases to be 
disposed of, whether by settlements or trial, clearly 
overburdened the Civil Court. Moreover, landlord and 
tenant law is a highly specialized and technical area 
that requires expertise that most Civil Court judges do 
not possess, nor have any interest in learning about. It 
constitutes an intricate statutory scheme, intertwining 
the Real Property Actions and Proceedings Law, the 
Real Property Law, the Multiple Dwelling Law and 
the Housing Maintenance Code, as well as a myriad 
of rules and regulations of other agencies such as the 
Division of Housing and Community Renewal. 

To alleviate this problem, the New York Civil Court 
Act was amended in 1972 by adding a new section – 110 
– to create a housing part of the Civil Court for the city of 
New York, commonly referred to as the Housing Court. 

The Housing Court, a “statutory” court, officially 
began functioning on April 1, 1973, with only five 
individuals who were selected to serve as “Hearing 
Examiners” – notwithstanding that paragraph (e) of 
Sec. 110 repeatedly uses the term “housing judges.” 
One of the original hearing examiners was the late 
Queens Supreme Court Justice Eugene J. Berkowitz, 
for whom I had the privilege of serving as his principal 
law clerk until I ascended to the bench in 1991, with his 
strong encouragement and support. I went on to serve 
for two decades until my retirement in 2011. Berkowitz 
became the first president of the Housing Court Judges 
Association and fought to have the “hearing examiners” 
designated as “judges,” entitled to receive all the 
same benefits and accoutrements of the judges in the 
constitutional courts, such as wearing judicial robes, 
among other things. 

In Housing Court, the parties are designated as 
petitioners, the person or people commencing the ac-
tion, and respondents, the person or people being sued.  
Although such actions are deemed “summary proceed-
ings,” they are anything but, especially as a result of 
the recent pandemic which brought about consecutive 
moratoriums on evictions over a two-year period. 

Moreover, the ability of tenants to further forestall 
their day in court and potential eviction came about 
with the passage of the Emergency Rental Assistance 
Program, where any tenant who merely filed such form 
with the appropriate party or agency, without any 
accompanying proof of inability to pay, would have 
their case put on indefinite hold until such time as the 
application could be reviewed and decided. 

One of the most important provisions of section 110 
of the CCA is subdivision 5 of paragraph (a) which 
establishes the Court’s authority to hear and determine 
“all summary proceedings to recover possession of 
residential premises to remove tenants therefrom, and 
to render judgment for rent due, including without 
limitation those cases in which a tenant alleges” various 
defenses such as Warranty of Habitability, etc. 

Housing Court cases basically fall into two 
categories: the majority are “nonpayment proceedings”, 
and the remainder are referred to by the catch-all 
phrase “holdover proceedings.” The ability of the Court 
to fashion its own remedy to resolve issues is set forth 
in paragraph (c) which provides that “regardless of 
the relief originally sought by a party the court may 
recommend or employ any remedy, program, procedure 
or sanction authorized by law for the enforcement 
of housing standards, if it believes they will be more 
effective to accomplish compliance or to protect and 
promote the public interest…”.

By the time I was appointed to the bench, the 
number of Housing Court judges had expanded to 36. 
A few years later the number was increased to 50 where 
it has remained ever since. Clearly a paltry number of 
judges to tackle the busiest court dockets in the city 
with a recently estimated backlog of 200,000 pending 
cases, plus new cases being filed daily. 

I have in the past and continue to recommend the 
use of retired Housing Court judges to serve as judicial 
hearing officers and/or mediators to help dispose of 
the huge backlog of cases. While it appears that this 
proposal would be welcomed by the landlords’ bar, 
the tenants’ bar and advocate groups have expressed 
a preference for the status quo, as it further delays 
potential evictions.

Becoming a judge of the Housing Court is a rigorous 
process. When vacancies on the bench become available, 
the Chair of the Housing Court Advisory Council will 
post the information in the New York Law Journal and 
elsewhere seeking interested individuals to apply. The 
applications are then screened and those applicants that 
pass muster will be called in for a series of interviews. 
The Council will then prepare a list of finalists of 
those “qualified by training, interest, experience, 
judicial temperament and knowledge of federal, state 
and local housing laws and programs by the advisory 
council for the housing part” from which the citywide 
administrative judge will make the selections. 

Unfortunately, unlike every other citywide judge, 
housing judges only serve for a five-year term.  They 
are under the constant scrutiny of every agency, and 
well-organized advocate groups, especially those 
representing tenants, that have a stake in the outcome 
of the cases, which adds additional stress in an already 
pressure-cooker atmosphere. No sooner do you get 
appointed than you are gearing up to go through the 
entire gauntlet of the reappointment process. This is a 
definite disadvantage that needs to be changed in order 
to provide greater judicial independence. 

It has been frequently stated that the two most 
difficult courts for litigants, their counsel and the judges 
that preside over their cases are the Housing and Family 
Courts. These two courts have the greatest impact on 
our society because they have the power to, among 
other things, remove individuals or entire families from 
their homes – Housing – or can determine the custody 
of children and pets and what, if any, visitation will be 
allowed to non-custodial parents – Family. 

They are the most contentious courts, where 
emotions run rampant. Yet, there is a major distinction 
between the two. 

As noted, Housing Court judges only serve five-year 
terms, whereas Family Court judgeships are for ten 
years; judges in the Housing Court, which has always 
been considered the stepchild of the Civil Court, 
earn $189,900 as compared to Family Court judges 
banking $208,000 per year. Civil Court judges have 
always received a higher salary – currently $193,500 
– notwithstanding that Housing Court is the busiest 
and perhaps the most vital part of the Civil Court. In 
the various court restructuring plans, Family Court 
was being elevated into the Supreme Court while the 
Housing Court remained in the lower tier of trial 
courts.

The importance of the workings of the Housing Court 
was brought to the fore during the pandemic. To add 
insult to injury, despite said court’s impressive efforts to 
get ahead of the tsunami that was created by COVID, 
the governor just signed into law a bill creating four 
new Family Court judges while, once again, snubbing 
the Housing Court, which remains stagnant with only 
50 judges. This was a missed opportunity, indeed.

Several efforts seeking a complete overhaul of the 
court structure began in earnest with the late former 
Chief Judge Judith Kaye. She envisioned combining 
all the trial courts into a two-tier system comprised of 
a single Supreme Court – absorbing into the Supreme 
Court the Surrogate’s Court, Court of Claims and 
Family Court – and a statewide District Court – 
encompassing all the lower courts. 

In order to accomplish this goal, her proposal had 
to be approved by two successive Legislatures and then 
placed on a statewide ballot to be voted upon by the 
citizenry. Her efforts failed. Currently, the present – 
and about to be former – Chief Judge Janet DiFiore also 
picked up the mantle to restructure the courts. Unlike 
Kaye’s proposal, the new adaptation denominates 
all the lower courts statewide as Municipal Courts, a 
name that New York City initially used and thereafter 
discarded to refer to its present civil and criminal 
courts. She, too, will be leaving her position without 
attaining her lofty goal.

If or when a change comes, Housing Court should 
be put on par with the Civil Court and its judges, rather 
than remain the Civil Court’s stepchild. 

April 1, 2023 will not only mark the 32nd anniversary 
of my becoming a judge, it will also be the half-
century mark for what has truly been an exceptional 
court, always fighting against the odds for its proper 
recognition in the judicial system. 

Between now and then, I call upon our elected officials 
in the city and state to make a good-faith effort to rectify 
some, if not all, of the issues I have raised herein to make 
the Housing Court a truly great court that will garner 
the respect it deserves, rather than disdain.

George Heymann is a retired judge of the NYC Housing 
Court; former adjunct professor of law, Maurice A. Deane 
School of Law at Hofstra University; certified Supreme 
Court mediator; of counsel, Finz & Finz, PC and a 
member of the Committee on Character and Fitness, 
Appellate Division, Second Department, 2nd, 10th, 11th 
& 13th Judicial Districts.
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Fielding telephone calls from prospective clients is a daily occurrence 
and can be frustrating and bewildering for the practitioner. So many 
litigants that have lived through Court experiences cannot answer what 
Court they were in; cannot fully explain what happened; misname 
proceedings and mischaracterize events. Sometimes it takes the first seven 
to eight minutes of the conversation to find out why the person is calling 
and what happened. I have had people ask for Powers of Attorney when 
they mean Probate. I have had clients request a Living Will when they 
mean a Trust. We face the prospective client that has a Google Law Degree 
and we also handle the absolutely uninformed about their own situation. 

I get it and I have patience because Court proceedings can be 
overwhelming and intrusive and confusing however it can chew up 
time figuring out what I am actually listening to and why? “What is the 
present request and what do you need me to assist you with?”

Case in point, a person called me yesterday and the actual physical 
real-world event was that her ward is in the hospital and she had questions 
about care, medical coverage and Medicaid. I did not find that out 
until about eight minutes into the conversation. The starting point of 
the conversation was that there was a Court appearance (but I could 
not determine at first if the case was ongoing or adjudicated); then the 
journey lead to an initial guardian being appointed and then removed 
(not pertinent to the current situation); as the story continued on the 
path, I found out about Zoom Court and the many appearances along 
the way; how the caller was the true champion of the incapacitated person 
and ultimately she filled in the role. I am not certain if there had been 
a temporary guardian and then she was appointed permanent (which 
seems likely) or if the first guardian was appointed and declined. I pulled 
out the fact that it was a Queens Guardianship matter but the Judge 
could not be identified and the month that is ended could have been 
March or April but that was a “not sure” and no educational class was yet 
attended, or commission obtained. The name of the petitioning attorney 
was as remote as the appearance and although a family member, she was 
bereft of any financial knowledge of the incapacitated person. We then 
had a full conversation about determining the assets of the ward and 
capturing the mail and holding an eviction at bay. With the story loops, 
twists and turns out of the way, once I grabbed hold of what the purpose 
of the call was; I became fascinated by the family dynamics, the Court 
conflagration and the fact that this person felt alone in the wilderness. 
That’s why I became a lawyer-to help those in their time of need. The 
underserved, the alone, the underdog and to become their champion just 
as this Guardian became the champion of her cousin. As an attorney we 
must be patient, willing to listen and to learn about the events and details 
surrounding a matter.

 In that same conversation, the satirical comedy thriller about 
Guardianship “I Care a Lot” was referenced. The movie follows an 
attorney con woman who makes her living as a court-appointed guardian, 
seizing the assets of vulnerable elderly people and to heighten the plot, 
this includes the mother of a gangster.

The Hollywood example of an attorney that shall remain nameless 
convinces the legal system in California to grant her guardianship 
(a legal guardian is a person who has been appointed by a court and 
granted legal authority with the corresponding duty to care for the 
personal needs and property of another person, called a ward) over 
elders that she pretends cannot take care of themselves. In the film, the 
Court proceedings happen without the person being present at all (NY 
would not let this happen) with no one to advocate on their behalf. 
She places them in an assisted living facility (nursing home) where they 
are sedated and lose contact with the outside world. She sells off their 
homes and assets, pocketing the proceeds.

This will be the first in a series of guardianship posts to counteract 
misinformation. We have moved from an age of information to an age of 
attention: I will make these points quick for this article and expand later on.

A few Guardianship tidbits.

New York Guardianships will generally have 
the alleged incapacitated person (AIP) present. 
The Mental Hygiene Law provides that the 
AIP has a right to be heard at any hearing. The 
Court shall appoint a Court Evaluator to be 
the eyes and ears of the Court to interview the 
AIP, write a report and testify in Court; if there 
could be no meaningful participation then the 
AIP’s individual participation could be waived. 
I have been involved in matters where the AIP 
had a stroke or was severely afflicted with de-
mentia and in those instances their appearance 
was waived but an attorney was still appoint-
ed to that person to advocate for their rights. 
Wholly different than the movie which depict-
ed an exparte hearing of persons with capacity.

Notice is given. Family members-spouse, 
adult children, siblings, household members, 
unrelated close friends that are in the life of the 
AIP (all relevant parties, paramours, upstairs 
neighbor, agent under a power of attorney, very 

involved neighbor that has assisted the person) 
are all noticed to appear in Court to be involved 
in some way. They could seek to fight it, support 
it, or cross petition to be a Guardian.

The Guardianship part has tremendous over-
sight on property issues (property is the term 
but it really means any asset not only real prop-
erty). At the conclusion of the hearing a Court 
Examiner is appointed, and the newly appointed 
Guardian must file an Initial 90 Day Report 
with Annual Reports mandated thereafter. 
Should there be real property, a Guardian must 
seek additional permission from the Court to 
sell any property and the person must remain 
in the community until an additional hearing 
is held to determine the appropriate level of 
care. The very same people notified about the 
initial court filing must also be notified.

Unlike works of fiction, the NY Courts afford 
a person many protections for their life, care, 
and assets.

Thomas J. Rossi 
Mediator & Arbitrator

Attorney-at-Law

Dispute Resolution Services 
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 Mediated more than 300 matters including Commercial & 
Business, Construction & Design, Real Estate, Contested Estate 
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Disputes, Professional Malpractice, Insurance, Property Damage, 
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Thomas J. Rossi, Esq.
trossi@rcsklaw.com

42-24 235 Street
Douglaston, New York 11363

(O) 718-428-9180 
(M) 917-971-0836

- 30 Year Member of the Panels of Commercial & Construction
Mediators & Arbitrators of the American Arbitration Association

- Fellow of the Chartered Institute of Arbitrators
- Member - National Academy of Distinguished Neutrals

- Adjunct Professor of Law, St. John's University School of Law.
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