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President’s Message
The Dawn Of A New Day

By Adam Moses Orlow

I am thrilled to finally be able report to you that 
the Board of Managers of the Queens County Bar 
Association has approved the signing of a lease for 
our new home. In a matter of weeks, the QCBA will 
be moving its offices to 88-14 Sutphin Blvd, a newly 
constructed building directly across the street from 
the Supreme courthouse. A big thank you goes to 
David Adler and our Executive Director, Jonathan 
Riegel, for securing this space and negotiating the 
terms of the lease. 

This is a big moment for us. We have occupied 
our current building for over 60 years. It has served 
us well over that period. I want to assure you that 
making the decision to leave is not something the 
Board of Managers did lightly. Nevertheless, as I 
wrote to you in my last message, it was a decision that 
needed to be made in order to provide us financial 
security in the long term.

Now, we can look forward to the next chapter in 
the history of our Association. We have brand new, 
even more conveniently and prominently located 
space, that will hopefully be our base of operations 
for another 60 years or more. The new space does 
not offer the large auditorium space that we are 
used to but given the state of the new world we live 
in as a result of the pandemic, we also don’t need 
that space as often as we used to. We will be able to 
host smaller events of approximately 40 people at 
our new space. For larger events that will take place 
only in person, we will find outside locations where 
we can host these events. 

The next step for us in our long-term plan to move 
forward is to sell our building. We thought we had 
a buyer but the deal seems to have fallen through 
at this point. As a result, the Queens County Bar 
Association Fund, Inc. will be placing our building 

on the market once again. If you know anyone who 
may be interested in purchasing it, please have them 
contact Jonathan Riegel at 718-291-4500.

In addition to the work being done to secure our new 
space, we have offered many wonderful events, such 
as the recent Hispanic Heritage Month celebration, 
brought to you by our Diversity and Inclusion 
Committee and co-hosted by many of the Queens 
and neighboring affinity bar associations and local 
law school Latin American law student associations.  
Our annual Recent Significant Developments from our 
Highest Appellate Courts, organized by the Appellate 
Practice Committee and Academy of Law, was 
outstanding.  A special thank you to Justice Valerie 
Braithwaite Nelson for her efforts executing the event 
and to each of the presenters and sponsors.

CONTINUED ON PAGE 10
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Sponsored by: 

Co-Hosted by: 
Assigned Counsel Association of Queens Family Court, Brandeis Association,  

Catholic Lawyers Guild of Queens County, Columbian Lawyers Association of Queens,  
Latino Lawyers Association of Queens County, Queens County Women’s Bar Association,  

South Asian and Indo-Caribbean Bar Association of Queens 
 

Sponsored by: 
 
 

QUEENS COUNTY BAR ASSOCIATION 
President: Adam Moses Orlow 

Annual Holiday Dinner Committee: 
George E. Nicholas, Chair    Jay M. Abrahams, Vice-Chair    Michele Schuster, Secretary 

Kristen J. Dubowski Barba    Diana C. Gianturco    Lucie M. Graffeo    Delecia Hall     Maureen McHugh Heitner 
Mark J. Keller    Milene Mansouri    Elizabeth J. Newton    Cari E. Pepkin    Ricardo Rengifo    Albert Talero    Peter S. Thomas    

JERICHO TERRACE 
249 Jericho Tpke. 

Mineola, NY 11501 

$110 per person, through December 5 
$135 per person, December 6-December 15 

 
$990 per table of 10, through December 5 

$1,215 per table of 10, December 6-December 15 
 

Party Sponsorship: 
$300 with any ticket purchase 

Sponsors are included in all marketing materials, registration 
confirmations and reminders and are recognized at the party on 

signage, multimedia displays and announcements 

Location RSVP Required

RSVP 
WWW.QCBA.ORG

Valet Parking  
Continuous Open Bar  

Elaborate Cocktail Hour Reception 
including  

Butler Style Passed Hors d’oeuvres  
Gourmet Buffet Dinner 

Dessert Display 
 

Glatt Kosher dinner from local 
restaurant available 

 

Live music during cocktail hour 
by:  ACC DJ 

2022-2023 Officers and Board of Managers
of the Queens County Bar Association

President – Adam Moses Orlow 
President-Elect – Michael D. Abneri

Vice President – Zenith T. Taylor
Secretary – Kristen J. Dubowski Barba
Treasurer – Deborah Marie Garibaldi

Class of 2023
Alla Allison Ageyeva

Joseph Carola, III
Joshua R. Katz
Michael Kohan

Joel Serrano

Associate Editors: Stephen D. Fink and Richard N. Golden

Class of 2024
Sandra M. Munoz

Hamid M. Siddiqui
Sydney A. Spinner
Jasmine A. Valle

Clifford M. Welden

Class of 2025
Frank Bruno, Jr.

Etan Hakimi
Sharifa Milena Nasser

Tammi D. Pere
A. Camila Popin

Queens Bar Bulletin
Executive Director 

Jonathan Riegel

Publisher:
Queens Public Media, LLC, under 

the auspices of Queens County 
Bar Association. The Queens Bar 

Bulletin is published monthly from 
October to May. All rights reserved. 
Material in this publication may not 
be stored or reproduced in any form 

without permission.

©2022
The Queens County Bar Association

Advertising Office: 
Queens Daily Eagle

8900 Sutphin Boulevard, LL11, 
Jamaica, Queens, NY 11435 

(718) 422-7412

Send letters and editorial copy to: 
Queens Bar Bulletin 90-35 148th Street, Jamaica, NY 11435
Editor's Note: Articles appearing in the Queens Bar Bulletin 
represent the views of the respective authors and do not 
necessarily carry the endorsement of the Association, the 
Board of Managers, or the Editorial Board of the Queens 
Bar Bulletin.

Queens Bar Bulletin Editor 
Paul E. Kerson

"Queens Bar Bulletin"
(USPS Number: 452-520) is published monthly except June, 
July, August, and September by Queens Public Media, LLC, 
8900 Sutphin Boulevard, LL11, Jamaica, NY 11435, under 
the auspices of the Queens County Bar Association. Entered 
as periodical postage paid at the Post Office at Jamaica, 
New York and additional mailing offices under the Act of 
Congress. Postmaster send address changes to the Queens 
County Bar Association, 90-35 148th Street, Jamaica, NY 
11435.

NOVEMBER 2022
Tuesday, November 1 CLE: Business Valuations – Family Law Committee
Wednesday, November 2 Academy of Law Committee Mtg – 1:00 pm
Wednesday, November 2 Grievance Committee Mtg – 5:30 pm
Monday, November 7 Supreme, Civil & Torts Section Committee Mtg – 1:00 pm
Tuesday, November 8 Election Day – OFFICE CLOSED
Friday, November 11 Veterans Day – OFFICE CLOSED
Tuesday, November 15 CLE: Landlord & Tenant Update 5:00 pm
Wednesday, November 16 CLE: Surrogate’s Court Update 1:00 pm 
 (at Surrogate Court)
Thursday, November 17 EVENT: Friendsgiving, 6:30 pm
Wednesday, November 23 Family Court Committee Mtg – 1:00 pm
Thursday, November 24 Thanksgiving Day – OFFICE CLOSED
Friday, November 25 Thanksgiving Holiday – OFFICE CLOSED

DECEMBER 2022
Wednesday, December 7 CLE: Criminal Court Seminar – 1:00 pm
Thursday, December 15 Holiday Party at Jericho Terrace, Mineola, NY – 5:30 pm
Monday, December 26 Christmas Day Observed – OFFICE CLOSED
Tuesday, December 27  
to Friday, December 30 OFFICE CLOSED

JANUARY 2023
Monday, January 2 New Year’s Day Observed – OFFICE CLOSED
Monday, January 16 Martin Luther King, Jr. Day – OFFICE CLOSED

FEBRUARY 2023
Monday, February 13 Lincoln’s Birthday Observed – OFFICE CLOSED
Monday, February 20 Presidents’ Day – OFFICE CLOSED

MARCH 2023
Tuesday, March 14 Judiciary, Past Presidents & Golden Jubilarian Night

APRIL 2023
Friday, April 7 Good Friday – OFFICE CLOSED

MAY 2023
Thursday, May 4 Annual Dinner & Installation of Officers at  
 Terrace on the Park
Monday, May 29 Memorial Day – OFFICE CLOSED 

Being the official notice of the meetings and programs listed below. Due to 
unforeseen events, please note that dates listed in this schedule are subject to 
change. More information and changes will be made available to members via 
written notice and brochures. Questions? Please call 718-291-4500.

The Docket

CLE Seminar 
& Event listings

Ivan Almonte
Johan Byssainthe
Federico Curbelo
Thomas Epstein
Katherine Garcia
Kathleen Gatti

Juliana Gonzalez

Angella S. Hull
Kathleen Loy

Jenna Marshiano
Stefania Quintero
Camille Sanchez

William D. Shanahan
Paul Testaverde

New Members



 

                                                                
 

  Big Apple Abstract Corp.   

 Lawrence M. Litwack, Esq. 
 
 

                   
    Steadfast Title Agency, LLC        Axiom, LLC                   
                    A Division of Big Apple Abstract Corp.              A Division of Big Apple Abstract Corp. 
                                 Nikon Limberis 
                                            Counsel 
 

 

 

 
 
. Serving the Legal and Real Estate communities since 1980  

 

. Specializing in residential / commercial transactions and today's difficult market:  
  short sales and foreclosure proceedings  

 

. Focusing on our client's specific title and non-title insurance needs, as well as 
  preparation of detailed ACRIS recordings and other pertinent documents 

 

. Knowledgeable, experienced "In-house" staff / title closers         

Sales Representatives: 
 

Mitchell Applebaum      Susan Lovett     
Lisa Feinstein      Larry "Cousin" Litwack      John G. Lopresto     

Richard Sena      Moneesh Bakshi 
   

Visit us at:  www.bigappleabstract.com 
 

42-40 Bell Boulevard, Suite 500, Bayside, New York  11361 
 

(718) 428-6100      (516) 222-2740      (212) 751-3225      Facsimile: (718) 428-2064 
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The efficiency of the Internet is a subterfuge. The 
Internet as currently structured is ruining our core 
function – to make justice happen.

We cannot do this if the lowest point of 
embarrassment and humiliation in a person’s life is 
preserved forever available worldwide to anyone at 
the touch of a button on a cellphone or laptop. 

Further, we also have hacked personal, medical 
and financial information, revenge porn, spam of 
all types and con artists of every description. The 
Internet today is the equivalent of the Wild West 
before the transcontinental railroad tamed it.

Just as the railroad tamed the Wild West so we 
must tame the Internet.

The Internet as currently structured has failed us. 
Electronic filing of civil cases became mandatory in 
New York State only within the past few years. It has 
opened a Pandora’s Box of legal problems never faced 
before.

Consider the following three cases: (names and 
details have been changed to protect clients’ privacy)

1. Smith – Smith is locked out of his hedge fund 
offices by his long-term business partner Jones. They 
had a fight. I bring an Order to Show Cause to get 
Smith back into his office.

Jones responds in writing, through his lawyers: 
“I had to lock Smith out because he has become an 
alcoholic and I can’t entrust our customers’ funds to 
a drunk.” 

Smith comes into my office with his face as white 
as a ghost. “My life is ruined,” he says. “Even if I win 
this case, I will never get a job or business partner 
again if these Court files stay on the Internet accusing 
me of alcoholism”. 

Our Uniform Rules for the New York State Trial 
Courts Section 216.1 permit a Judge to seal a Court 
file and thus remove the case file from the Internet 
“upon a written finding of good cause” whatever that 
means. I make this Motion to seal the record and 
remove the case from the Internet.

Denied, says the Judge. Smith declines to take an 
appeal. He has now lost faith in the justice system.

2. Mr. and Ms. Glen have a bitter domestic 
argument. Ms. Glen is so angry that she files a false 
Complaint of child abuse against Mr. Glen at the 
local police station.

The Criminal Court dismisses the Complaint for 
lack of evidence. The State Office of Children and 
Family Services (OCFS) nevertheless puts Mr. Glen 
on a permanent state-wide list of child abusers.

I bring a CPLR Article 78 proceeding for a Court 
Order taking Mr. Glen off the OCFS child abusers 
list. Denied, says the Court but their written opinion 
is picked up by six legal publishers and sent all around 
the world on the Internet where anyone and everyone 
can Google Mr. Glen’s name and find this opinion. 

Mr. Glen comes into my office crying. He makes 
Mr. Smith look calm by comparison.

“My four children will never get through middle 
school and high school from the ridicule they are 
suffering from the Internet publication of my case. 
They will be rejected from colleges and jobs with this 
false Complaint of child abuse on the Internet that 
can be easily Googled forever. Do something.”

I file a Motion to seal this case pursuant to Rule 
216.1 and thus to remove this case from the Internet. 
The State Attorney General representing the OCFS 
seeks a compromise – just identify Mr. Glen by his 
first name and the letter G.

Mr. Glen says this will not work as the Google 
Internet search engine will still find and display his 
case worldwide anyway with just his first name and 
the initial G.

In light of their ruling in the Smith case, how do 
you think the Court will rule on Mr. Glen’s case?

3. Ms. Blue regularly frequents a gift shop near 
her house. She becomes friends with the owner. The 
owner abuses their friendship and says “I will remove 
the curse on your daughter for $30,000 payable in 
installments.”

Ms. Blue complies. She realizes she has been 
defrauded and comes into my office for a solution. 
I sue the gift shop’s owner for the $30,000. After 
considerable negotiation, the gift shop’s owner’s lawyer 
advises her to give the money back to Ms. Blue. 

Ms. Blue comes into my office to receive her 
$30,000. I anticipate a very happy client. 

However, the legal publishers have picked the 
pleadings off the Internet and published them world-
wide to anyone with a Google Chrome search engine.

“Help”, says Ms. Blue. Thank you for the $30,000 
but I work in a sensitive position in my local hospital 
and they are likely to fire me if they find out I did 
anything this foolish.”

When the automobile became available to most 
Americans in the 20th century, there were numerous 
fatal accidents, and even more with serious injuries. 
The answer: guard rails on highways, seat belts, 
padded dashboards, other safety features and the 
establishment of the National Highway Safety 

Administration (NHSA). This took many decades, 
but today driving is much safer than it had been.

All of this has to do with a limitation on the First 
Amendment rights of internet publishers. 

The first distinction to understand is that there 
are now two kinds of public records. There are 
public records which had previously been kept in file 
cabinets in the basement of our Courthouses. Those 
public records required someone to look up the Index 
Number, pull the file, and stand at a xerox machine 
with a roll of quarters xeroxing the file so that it could 
later be read by one individual person.

Now, with electronic filing, that is all unnecessary 
because all Court files in civil cases are on the internet 
all the time on the NYSCEF and the EDDS systems.

This is a very different kind of public record. This 
is a record that is broadcast to everyone who has a cell 
phone or a laptop and access to the Google Chrome 
Search engine.

We need new language to describe widely 
distributed public records and public records that 
are kept in a file cabinet in an office. These are two 
entirely different types of public records. 

The internet is a relatively new invention. The 
mandatory filing of all New York State Court cases 
in civil cases is only several years old. We are first 
learning what a terrible decision this was. This could 
have been predicted and in fact I did predict it in 
numerous Bar Association meetings. However, the 
State has prevailed because electronic filing of civil 
cases is much more efficient from the point of view 
of the Office of Court Administration, Judges and 
Justices, their staffs and lawyers ourselves. 

However, efficiency is not justice. That is the teaching 
of world history. Certainly a King can say “Off with 
his head”, and that is certainly efficient. 

However, there is the problem of cutting off the 
wrong head and damaging any innocent individual 
in the process.

That is what has gone on in the cases of Mr. Smith, 
Mr. and Ms. Glen and Ms. Blue, cited above. 

Thus, we must look to pre-internet efforts to place 
some kind of limits on the First Amendment. 

The New York State and Federal Constitutional 
Rights to Freedom of the Press have limits.

The United States Constitution, First Amendment 
and the New York State Constitution, Article 1, 
Section 8 both provide for “freedom of the press”.  

Electronic Threat to  
our Justice System

Editor’s Note

By Paul E. Kerson

CONTINUED ON PAGE 5
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However, this “freedom of the press” is not 
unlimited.  Rather, our leading Appellate Courts 
have placed significant limits on the State and Federal 
Constitutional Right to Freedom of the Press.  

In Rogers v. New York City Transit Authority 
(NYCTA), 89 N.Y. 2d 692, 657 N.Y.S. 2d 871 (1997), 
the New York State Court of Appeals determined 
that the NYCTA did not have to extend Freedom of 
the Press to James L. Rogers who wished to distribute 
Socialist Workers’ Party (SWP) literature at a card 
table on the mezzanine level of a subway station in 
Jamaica, Queens County, New York.  Mr. Rogers 
sought to distribute SWP political literature right 
before New York City elections.  This would seem to 
be a classic case of the right to Freedom of the Press.

No, no said the New York State Court of Appeals, 
holding:

“Rather, the Transit Authority’s regulatory 
and adjudicative actions are within reasonable 
constitutional parameters, dictated by its primary 
and essential public transportation function and 
responsibility to provide safe and secure services. 
This case also reflects its reasonable management 
of a subsidiary role in fairly and evenhandedly 
controlling the large number and variety of 
purveyors of ideas, views, goods and services on 
its stretched network and myriad properties.” See 
89 N.Y. 2d at 696.

In Lebron v. National Railroad Passenger Corp. 
(Amtrak), 69 F. 3d 650 (2d Cir. 1995), the United 
States Court of Appeals for the Second Circuit reached 
the same conclusion.  In that case, Mr. Michael A. 
Lebron sought to rent a large billboard (called the 
Spectacular) at New York’s Pennsylvania Station 
satirizing Coors Beer and Coors Beer’s advertising 
campaign.  Coors Beers advertised itself as the “right 
beer”.  Mr. Lebron wanted to run a billboard asking 
if Coors Beer “Is it the Right’s Beer Now? Mr. Lebron 
wished to utilize his First Amendment Rights to 
satirize the First Amendment Rights of a different 
private company using a large billboard in a large 
public railroad station which functions as the rail 
gateway to New York City.

The United States Court of Appeals, Second 
Circuit sustained Amtrak’s refusal to honor Mr. 
Lebron’s First Amendment Rights under these 
circumstances, holding:

“Because we conclude that Amtrak’s historical 
refusal to accept political advertising such as 
Lebron’s on the Spectacular is a reasonable use 
of that forum that is neutral as to viewpoint, 
and that Lebron lacks standing to assert a facial 
challenge to Amtrak’s general policies concerning 
the acceptance of advertising for display at 
Pennsylvania Station, we again reverse the 
judgment of the district court.”  See 69 F. 3d at 653.

In Macula v. Board of Education, 75 A.D. 3d 1118, 
906 N.Y.S. 2d 193 (4th Dept. 2010), the Appellate 
Division, Fourth Department placed limitations on 
the First Amendment Rights of Anthony J. Macula.  

Mr. Macula wanted to hand out leaflets warning 
high school students of the dangers of U.S. military 
service.  The Board of Education of the Geneseo 
Central School District sought to place limitations 
on Mr. Macula’s First Amendment Rights under 
these circumstances.  

The Appellate Division, Fourth Department 
sustained the Geneseo Central School District 
Board of Education’s limitations on Mr. Macula’s 
First Amendment Rights, holding: 

“The first cause of action alleges that the denial 
of petitioner’s request to set up a ‘truth-in’ table 
violated petitioner’s constitutional right of free 
speech. According to petitioner, respondents 
engaged in viewpoint discrimination by allowing 
military recruiters into the School but prohibiting 
him from setting up a ‘truth-in’ table.  The second 
cause of action alleges that the denial of petitioner’s 
request to observe the military recruiters in the 
School is arbitrary and capricious.  We conclude 
that neither cause of action has merit.”  See 75 
A.D. 3d at 1119.

As can be seen by a careful reading of these three 
cases, the New York State Court of Appeals, United 
States Court of Appeals for the Second Circuit, 
and Appellate Division, Fourth Department are 
all in agreement: The First Amendment Right 
of Freedom of the Press can be limited under 
appropriate circumstances.

What these learned courts limited was the right 
to distribute political literature in a subway station, 
the right to denigrate an industrial company on a 
“Spectacular” billboard at Pennsylvania Station, and 
the right to criticize military recruiting in a public 
high school.  All of these limitations are far less 
significant than the right of three minor children to 
go through life without improper allegations of child 
abuse published on the world-wide internet by four 
major legal publishers now and forever, the right of a 
banker not to be called an alcoholic and the right of a 
citizen not to be publicly shamed by a fraud.

 Certainly, the rights of adults to hand out political 
literature in a subway station, to rent a ‘Spectacular” 
billboard in Pennsylvania Station, and to distribute 
anti-military literature in a high school pale in 
comparison to the rights of Mr. Smith, Mr. Glen 
and Ms. Blue to not be publicly humiliated on the 
Internet forever. 

However, the leading limitation on the First 
Amendment concerns the conflict with the Sixth 
Amendment right to a fair trial in a criminal case. 

For this purpose, we must bring ourselves back to 
the summer of 1954. This was a period of time in 
American History after the end of World War II and 
after the end of the Korean War but before the start of 
the Vietnam War. It was a relatively quiet time. Thus, 
one particularly difficult homicide case in Cleveland, 
Ohio captured the entire nation’s attention.

 Sam Sheppard was accused of killing his wife. 
Sheppard was a prominent doctor and owner of a 
local hospital. Newspapers from all over the country 
converged upon the Courtroom where his Trial was 

being held. When the case reached the Ohio Supreme 
Court Justice James F. Bell of that Court called the 
Trial’s atmosphere “a ‘Roman Holiday’ for the news 
media”. See State v. Sheppard, 165 Ohio St. 293, 135 
N.E. 2d 340 at 342-353 (1956). 

However, no new Trial was ordered despite this 
obvious conflict between the First Amendment 
and Sixth Amendment right to a full and fair jury 
trial. Under the onslaught of publicity at Sheppard’s 
Trial, it was impossible for jurors to follow the 
Court’s instruction to ignore all newspaper and radio 
coverage of the Trial as the media was saturated with 
coverage of the Sheppard case.

The Sheppard case reached the United States 
Supreme Court in 1966. Justice Tom C. Clark’s 
majority opinion held that the original Trial judge 
“did not fulfill his duty to protect Sheppard from the 
inherently prejudicial publicity which saturated the 
community…” See Sheppard v. Maxwell, 384 U.S. 
333, 86 S.Ct. at 1507 at 1518 (1966). 

When considering the cases of Mr. Smith, Mr. 
and Ms. Glen and Ms. Blue and all similar cases 
that are bound to come up as time goes on, our 
Courts must follow the wisdom of Justice Clark in 
the Sheppard case. Our Trial Courts have a duty to 
protect litigants from unwanted Google Searches of 
their cases. These cases must be removed from the 
internet either completely, or with pseudonyms used 
instead of the names of the litigants. This is the clear 
teaching of Rule 216.1 of the Uniform Rules for the 
New York State Trial Courts. Our New York Courts 
are permitted to seal records in a proper case. It is 
respectfully suggested that this rule must be used far 
more frequently than it is now. 

We also have a long line of cases permitting 
litigants to change their names to “John Doe” or 
“Anonymous”. Indeed, in the famous Roe v. Wade 
case, 410 U.S. 113, 93 S. Ct. 705 (1973)that has 
recently been overturned, Ms. Roe was permitted to 
use this pseudonym instead of her own name.

Our New York State Courts have regularly and 
routinely granted litigants the right to proceed 
under the name Anonymous or John Doe in 
appropriate cases. Our New York State Courts have 
also regularly refused to release records of alleged 
child abuse in litigation.

In C.T. v. Brant, 202 A.D. 3d 1360, 162 N.Y.S. 
3d 551 (3d Dept. 2022), the Appellate Division, 
Third Department refused to release Child Protective 
Services (CPS) records to a party in a medical 
malpractice case.

In Anonymous v. Anonymous, 27 A.D. 3d 356, 
814 N.Y.S. 2d 21 (1st Dept. 2006), the Appellate 
Division, First Department approved the use of 
the pseudonym Anonymous whenever there were 
“unusual circumstances”.  In that case, the Appellate 
Division, First Department held that “In considering 
the best interests of the children, there is a finding 
that their health and welfare would be protected…”  
See 27 A.D. 3d at 361.

CONTINUED FROM PAGE 4

Electronic Threat to our Justice SystemEditor’s Note
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vmmlegal.com 

Trust & Estate Litigation • Real Estate Litigation • Alternative 

Dispute Resolution • Charitable Bequest Management • 

Fiduciary Accounting • Exit & Succession Planning for Business 

Owners/w. Estate Planning • LGBTQ Representation • 

Surrogacy, Adoption, and Assisted Reproduction 

NEW YORK 

212.759.3500  

LONG ISLAND 

516.437.4385  

NEW JERSEY 

732.531.8900  

Business & Transactional Law • Commercial Litigation • Elder Law • 

Employment Law • Mergers & Acquisitions • Personal Injury • Real 

Estate Transactions • Special Needs Planning • Tax Planning • Trust & 

Estate Accounting and Administration • Matrimonial & Family Law 

A trusted name for over 50 years, VMM 

works with colleagues to navigate 

complex matters and niche areas of law 

with counsel and direct representation. 
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An Estate Plan for the Seasons of Life 

There is a season turn, turn, turn and a time for every 
purpose under heaven. A time to be born, a time to die; 
a time to plant, a time to reap. Time to kill, a time to 
heal, a time to laugh and a time to weep. Turn and turn 
and a time for every purpose under heaven; to build up, 
to break down, to gather and plan. To Everything there 
is a season. 

Estate planning is not just reserved for those over 
55. It is not only for older people with assets. It’s for 
everyone, in every season of life. Here are some guiding 
thoughts on the matter.  I will recommend a few, simple, 
yet effective, estate planning documents for every season 
of life from a single college student to a nonagenarian. 
Do not consider this legal advice, consider it life advice. 

The strategy for the College student will look 
different than for the retiree. The uninitiated might 
think that estate planning consists only of a Will or that 
you need to be gray or bald with assets to make a plan. 
That thinking will be problematic for so many. The sad 
statistic is although people “know” what a Will is and 
even if they think it might be useful; more than fifty 
percent die without a Will. Best estimates are that 56% 
to 60% of all Americans do not have a Will; one recent 
survey pegged the number at 68%. More than half of 
all adults never make plans for their eventual demise so 
unless you are a vampire-read on. Every individual adult 
should take the time to prepare even a basic plan. The 
steps I recommend can be easily accomplished, often for 
little or no cost.  

Estate planning is not just for the old and rich 
although each stage of life has different requirements for 
an estate plan. Starting point now and we all know you 
cannot get to the finish line without first starting. Here 
are planning strategies with a short list of documents for 
each of the 4 seasons of life: young adulthood, marriage 
and family, middle adulthood, and retirement. This is a 
broad framework for this article and further delineated 
seasons could be arrived at - minor children, older 
children, the sandwich generation, the snowbird or the 
asset protection pre-Medicaid planning season. 

We require four dimensional thinking-what is your 
season and what are the proper clothes to wear. If raining 
we bring an umbrella or if a cold temperature, we wear 
a parka. If unseasonably warm, we wear clothes lighter 
in color and feel. We do not wait for a future event to 
put a plan in place. We start with the recognition that 
all individuals in each season of life can benefit from 
having an estate plan. Peace of mind in advance to 
control what you have and determine what happens to 
it. You can avoid foreseeable problems, family discord or 
a lengthy probate process filled with unnecessary costs. 

To that end, here to help guide you. Let’s get started. 

1. Young Adulthood 
Our invincible young adults, should have a plan just 

in case. College age, and the first 10 years after leaving 
home, a person should have a simple will with a few 
advanced directives and payable on death accounts. 
Transfer on death or beneficiary designations are a great 
tool to plan your estate. Any stock, bond, brokerage or 
cash account with a balance allows you to designate 
who gets that money when you are gone. There may 

not be much in your checking account during this 
season of life but do your family a favor and designate a 
beneficiary to keep the money out of probate. Advanced 
Directives such as a health care proxy and a Living Will 
directs your family how you want to be treated as far as 
life-saving or preserving procedures go. Importantly, it 
selects who you want to make decisions for you when 
you are unable. A HIPAA authorization from young 
adult to parent is valuable because an 18-year-old is 
legally a stranger to their parent and the HIPAA permits 
a doctor or hospital to share private health information 
with them when necessary. 

A simple Durable Power of Attorney can be useful if 
temporarily unable to handle your affairs. With it, the 
person you select can pay your bills, collect your mail, and 
handle anything else regarding your finances-deal with 
insurance, cable, hospital bills or discuss College finances.  

Lastly, having a list of account passwords and 
information designated to a specific person can save 
your loved one’s time and effort. Provide a way to 
access your social media accounts and even your 
iPhone. Providing passwords allows access to pictures 
and other important data.  

In summary, here is a list of the things that make up 
an estate plan for an engaged young adult: 

A Simple Will, Beneficiary Designations on Bank 
Accounts, Health Care proxy, POA, and a List of 
Online Accounts and Passwords 

2. Marriage with Family 
An exciting time with so much promise for most 

people. Likely you will want to re-designate both 
your POA and Proxy to your spouse. You also want to 
consider how your assets are controlled and directed 
now that you are married. 

If you decide to have children, updating your Will 
is crucial if you plan to provide for your children. You 
may draft a trust for your children, (peace of mind) for 
the unlikely event (car crash) something happened to 
both you and your spouse, your children’s money was 
safeguarded for their support and education, and not 
released to them at 18 without restriction. 

Here is what I think you need during this season: A 
Will with Testamentary Trust Provisions to Protect Your 
Minor Children or a Revocable Trust; a Guardianship 
Directive and child care provisions; updated beneficiary 
designations; perhaps some term or whole life insurance; 
a POA, Health Care Proxy and Living Will for each 
spouse and a list of accounts and passwords. 

If there are minor children, you want to designate a 
guardian for them. The who and the how need to be 
discussed. Conversations about selecting one person to 
care for the children, and another to handle their money 
are valid and useful considerations. This is also a time to 
look into life insurance. There are different needs with 
children in the home. 

  
3. Middle Years. 

Middle age could be the sprint to retire comfortably. 
For some, their children are grown and through college 
and starting families of their own; for some the kids 
are still small and others are starting a new blended 

brood. As a 52-year-old, I have two young adults and 
a minor child. (20, 18 and 14 for the curious). Both of 
my parents are resting peacefully but both in-laws have 
serious health conditions, and they live with us; that 
makes my wife and I part of the sandwich generation. 
(Sandwiched between young and old)  

Take a comprehensive look at your estate plan. I think 
most people should consider a trust of whatever flavor 
fits your assets and circumstances. A living trust avoids 
probate, delay, provides for incapacity planning and 
offers a more comprehensive plan than a simple Will.  
You should consider a trust-based plan as possibly the 
best tool for this season of life. 

Reevaluate your insurance needs and whether nec-
essary and perhaps invest in long-term care insurance. 
Only possible if picked up early rather than late. This 
coverage will protect you if it is necessary to go into  
assisted living, and the rates are better by starting early. 

Consider your team and who you surround yourself 
with, who is advising you. I personally think having a 
good estate planning attorney makes more sense if you 
also are being advised by a good financial planner and 
a tax advisor.  

Here is your middle Years estate planning list: A 
Living Trust-based plan; Pour-over Will for each spouse; 
proper Real Estate Deeds to avoid probate if possible 
and appropriate; Updated Designations on accounts; 
Life Insurance with Proper Beneficiary Designations; 
Health Proxy for each spouse; POA; a list of online 
accounts and passwords. 

4. Retirement 
Once you have reached this season of life, whether 

you are starting from scratch or modifying an old plan 
it does not matter. You are among the winners that never 
untimely passed! Congratulations on not using any 
previously made estate plan. Now, make the plan now. 
Now not later, while health concerns are not present and 
while you have your wits about you. 

You would not be alone if this is the first time that 
you made a plan. Statistically, this is the first-time 
people tackle these issues. The good news is that getting 
a plan in place at any season of your life puts you ahead 
of about half of your neighbors.  

The list of estate planning documents for retirement 
are basically the same as for your middle years except the 
critical issue is keeping it updated and accessible. Estate 
planning is not a set it and forget it event. Any plan 
needs to match up with your unique family situation-
second spouse, blended families, pre-deceased adult 
child, special needs, senior adult child, etc. 

Banks love to eliminate mailed monthly account 
statements, I recommend that you print out copies of 
your investment and insurance statements. Put them in 
a 3-hole binder at least two times each year, including a 
list of usernames and passwords to access these accounts. 
This can be valuable if you have a future health issue. 

Consider your beneficiaries as to their own season in 
life, and whether receiving an inheritance from you in 
a single, lump-sum payment is the right choice. 

CONTINUED ON PAGE 9

BY FRANK BRUNO, JR.
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The Practice Page

Confidentiality Agreements and  
CPLR 5003-b

CPLR 5003-b is a relatively new practice statute 
and deserves some initial focus.  It was added to the 
CPLR in 2018, followed by an amendment rendering 
its application more expansive in 2019.  The statute 
was enacted in response to a national and statewide 
focus in 2017 upon the problem of sexual harassment 
in the workplace, including what became known then 
as the “Me Too” and “Time’s Up” movements.  The 
state legislature enacted a number of Acts responsive 
to those issues in 2018, including a mandate that 
all employers in the state implement a sexual 
harassment policy, employee training, and clear 
internal complaint and investigation processes (“NYS 
Assembly Mem. in Support of Legis.,” Bill Jacket, 
p. 15, L.2019, ch. 160, sec. 9).  CPLR 5003-b was 
parallel legislation initially focused on the litigation 
side of sexual harassment claims ( L.2018, ch. 57, 
pt. KK, subpt. D, sec. 2), until it was expanded the 
following year to apply to all forms of discrimination 
suits (L.2019, ch. 160, sec. 9). 

The statute is one paragraph.  In its amended 
form, it expansively applies to any and all causes of 
action involving discrimination, whether derived in 
common law, equity, or “any [other] provision of law.”  
The phrase “any provision of law” is of course a nod 
to statutes, but also, to any relevant discrimination-
related codes, rules, and regulations.  The statute 
specifically invokes article 15 of the state’s Executive 
Law, which renders unlawful any discriminatory 
practice based on race, creed, color, national origin, 
sexual orientation, gender identity or expression, 
military status, sex, disability, predisposing genetic 

characteristics, familial status, or status as a victim 
of domestic violence (Executive Law 296, 296-a, ß 
296-b).  

Actions and proceedings within the scope of 
CPLR 5003-b are subject to special provisions 
regarding the execution of confidentiality agreements 
between the parties.  The procedures for negotiating 
and executing confidentiality agreements are at the 
true heart of CPLR 5003-b.  Given the nature of 
discrimination claims, there was legislative concern 
about the negotiation of  confidentiality stipulations 
for settlement agreements, shielding information 
about the terms of the settlement from the public.  
The statute does not prohibit such stipulations 
which, as a general matter, may serve a useful and 
mutually-beneficial purpose for the parties.  But 
the statute imposes time-regulated safeguards for 
plaintiffs in deciding when, and whether, to agree to 
confidentiality in a way that becomes binding upon 
them.

In actions or proceedings within the scope of 
the statute, the defendant employer is prohibited 
from including within the settlement agreement a 
condition of confidentiality “unless the condition 
of confidentiality is the plaintiff’s preference.”  Fair 
enough.  Beyond  that, the plaintiff is entitled to at 
least 21 days to consider the issue of confidentiality, 
which assures that any decision that is ultimately 
reached on the issue is made freely, knowingly, and 
upon consultation with counsel and perhaps others.  
Even after the 21-day wait period is fulfilled and 
the settlement agreement is executed by all parties 

with a confidentiality provision included, the 
plaintiff enjoys an additional seven days, measured 
from the agreement’s execution, to revoke the 
agreement.  A revocation of the agreement necessarily 
voids any previously-contemplated stipulation of 
confidentiality.  The final sentence of CPLR 5003-b 
therefore directs that the parties’ executed settlement 
agreement is not effective or enforceable until after 
the seven-day revocation period has expired.  The 
statute has the effect of pacing the true completion 
and effectiveness of settlement agreements in 
discrimination cases until a week after their 
execution, to provide plaintiffs with the benefit of 
time for consultation, contemplation, and even the 
changing of minds.  

A wide range of discrimination cases are affected 
by CPLR 5003-b.  Defendant employers may 
continue to negotiate stipulations of confidentiality 
when they wish, and may typically be willing to pay 
more money to settle actions in exchange for that 
confidentiality.  But under this relatively new statute, 
the statutory waiting periods are binding before such 
actions are fully and finally resolved.

CPLR 5003-b is still new enough that it does not 
appear to have yet generated any case law. As to that, 
it may just be a matter of more time. 

Mark C. Dillon is a Justice of the Appellate Division, 
2nd Dep’t., an Adjunct Professor of New York Practice 
at Fordham Law School, and a contributing author of 
CPLR Practice Commentaries in McKinney’s.

BY HON. MARK C. DILLON 
Serves on the Appellate Division, Second Department
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Allen E. Kaye Joseph DeFelice 

Immigration Questions 

Biden Administration to  
Appeal Court’s Ruling on Roll 

Back of Title 42

The Biden administration will appeal a ruling by a 
federal judge that temporarily stopped the roll back 
of Title 42, according to a statement from the White 
House released Friday.

“The Administration disagrees with the court’s ruling, 
and the Department of Justice has announced that it 
will appeal this decision,” White House press secretary 
Karine Jean-Pierre said, according to the statement.

The statement from Jean-Pierre came hours after 
U.S. District Court Judge Robert Summerhays stopped 
the administration from ending Title 42, a Trump-
era border management policy that allows migrants to 
be expelled quickly from the border under pandemic 
conditions.

The Louisiana judge granted a preliminary injunction 
to a group of Republican state attorneys general who 
opposed the rollback.

Summerhays argued that the Centers for Disease 
Control and Prevention (CDC) bypassed a process 
that allows for input from the public on the decision to 
rescind Title 42.

Summerhays continued that the plaintiffs 
demonstrated harm that would result from the rollback, 
adding, “despite the impact of the order on the states, they 

were not able to protect their interest by participating in 
the notice-and-comment process.”

In the White House statement, Jean-Pierre argued 
that the authority to determine public health policy 
should reside with the CDC.

“The authority to set public health policy nationally 
should rest with the Centers for Disease Control, not 

with a single district court. However, in compliance 
with the court’s injunction, the Biden Administration 
will continue to enforce the CDC’s 2020 Title 42 
public health authority pending the appeal.”

She added that “this means that migrants who attempt 
to enter the United States unlawfully will be subject 
to expulsion under Title 42, as well as immigration 
consequences such as removal under Title 8.”

The Friday ruling from Summerhays came just days 
before the rollback was set to take place on May 23. The 
Biden administration announced that it would rescind 
Title 42 in early April, a decision that drew criticism 
from both sides of the aisle.

At the time, moderate Democrats including Sens. Joe 
Manchin (W.Va.) and Kyrsten Sinema (Ariz.) opposed 
the decision. Manchin called it “frightening.”

Immigration restrictionists panned the rescission as 
taking away a final defense against “mass migration.”

BY ALLEN E. KAYE  AND JOSEPH DEFELICE
Allen E. Kaye and Joseph DeFelice are the Co-Chairs of 
the Immigration and Naturalization Committee of the 
Queens County Bar Association.

President Joe Biden speaks at a reception to 
celebrate Asian American, Native Hawaiian, 
and Pacific Islander Heritage Month the Rose 
Garden of the White House in Washington, D.C., 

on Tuesday, May 17, 2022.

Last week, I counseled a client about leaving money 
to a 78-year-old relative-perhaps that person’s children 

would be the better alternative. Leaving a large sum 
of money to a beneficiary who has addiction issues, 

is receiving disability payments, cannot control their 
spending, or is in a troubled marriage can create more 
problems. A child’s inheritance with a few changes to 

your Trust can create much-needed protection. 
Next, it is important to reexamine your medical 

directives. Have you changed your thinking about the 
circumstances you would want or refuse life supporting 
measures? This is especially important because of Covid, 
treatment and widespread use of ventilators. Do your 
legal documents reflect your current wishes? Is the right 
person appointed to advocate for you if you are unable? 

This is also the right time to consider who your 
personal property should go to. Dividing money 

between your children may be easy. However, who 
gets your hobby collection, opal ring or diamond 
earrings can cause disputes between your heirs. The best 
approach is to take pictures of valuable items and write 
down who they should be given to upon your death. 

How about your choices regarding funerals, burials 
vs. cremation, and memorial services. Traditional 
funerals with 2 days of viewing are almost unheard of 
anymore. Views have changed.  Twenty years ago, less 
than 20% of people who died in the United States were 
cremated. Today, more than half are cremations. 

Here is a complete set of estate planning documents 
you should consider for the last season of your life: A 
Living Trust-based plan perhaps an Irrevocable Trust 
or Medicaid Asset Protection Trust; a Pour-over Will 
for each spouse; proper Real Estate Deeds to avoid 
probate; Correct Transfer on Death Designations on 
Bank Accounts; Updated Beneficiary Designations on 

life insurance; a Health Care proxy; a Durable Power 
of Attorney for Each Spouse; a List of Online Accounts 
and Passwords; a Personal Property Distribution List; 
funeral arrangements;  

Estate planning during any season of life is important 
and often overlooked. It is the necessary but not urgent; 
until it is an emergency or too late. The good news is 
that piece of mind is just a plan away. You can start with 
the age-appropriate plan and shift as circumstances 
warrant change. To Everything there is a season. 

Frank Bruno, Jr., is an elder law attorney in Queens, the 
Immediate Past President & current member of the Board 
of Managers of the Queens County Bar Association; and 
a Past President of the Columbian Lawyers Association of 
Queens County.

An Estate Plan for the Seasons of Life 
BY FRANK BRUNO, JR.

CONTINUED FROM PAGE 7
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By Adam Moses Orlow

Over the next few weeks our staff will be busy 
making preparations for the move but our events will 
continue without interruption. We have a Landlord 
& Tenant Update CLE on November 15 and a three-
hour CLE on Electronic Filing in Surrogate’s Court on 
November 17, both of which will be held virtually.  Also 
on November 17 is our Friendsgiving event, presented 
by our Young Lawyers Committee.  The event will be 
held at One Station Plaza in Bayside and raises money 
for a great cause, Dancing Dreams.  Finally, our annual 
holiday party will be held on Thursday, December 15 
at Jericho Terrace.  Please join us for what promises 

to be a fun evening, co-hosted by nearly all of the 
Queens County affinity bar associations.  Other CLE 
programs are in the works so please watch your email 
for details.  You can register for all of these events at  
www.qcba.org/events.

Finally, I reflect on the words of two former 
presidents.  

“The vote is the most powerful instrument ever 
devised by human beings for breaking down injustice 
and destroying the terrible walls which imprison 
people because they are different from others.”

– President Lyndon B. Johnson

“The future of this republic is in the hands of the 
American voter.”

– President Dwight D. Eisenhower

In that spirit, I hope all of you exercise your 
right to vote on (or before) Tuesday, November 8.  
It is your constitutional right and a profound civic 
responsibility that I encourage all members to fulfill.

CONTINUED FROM PAGE 1

President’s Message

The Dawn Of A New Day
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In Doe v. Amherst Central School District, 196 A.D. 3d 9, 148 N.Y.S. 3d 305 
(4th Dept. 2021), the Appellate Division, Fourth Department held that the use 
of the name “John Doe” by litigants should be permitted where a court must “use 
its discretion in balancing plaintiff’s privacy interest against the presumption in 
favor of open trials and against any potential prejudice to the defendant.”  See 
196 A.D. 3d at 12.

Our Courts must establish a Right to be Forgotten.
We live in very strange times.  The world-wide internet has been regularly abused 

to post the most private details of the lives of individuals.  A world-wide effort to 
control this outrage has been commenced by Courts around the planet.  The Court 
of Justice for the European Union, its highest Court, has held in Google Spain 
SL v. Agencia Española De Protección De Datos (AEPD) ECLI: EU: C: 2014:  616 
(May 13, 2014), that Google must consider individual requests to remove personal 
information from its search engine.  This case originated with the efforts of one 
Spanish citizen to remove his insolvency proceedings from the internet.   

The Court of Justice of the European Union (CJEU), the equivalent of the 
United States Supreme Court ruled in favor of Mr. González, holding that 

“… Data-processing systems are designed to serve man; … they must, 
whatever the nationality or residence of natural persons, respect their 
fundamental rights and freedoms notably the right to privacy, and contribute 
to… the well-being of individuals…”. See Id. at page 2.

In this holding, the Court of Justice of the European Union was adopting 
directive 95-46 of the European Union itself. 

In interpreting directive 95-46, the Court of Justice of the European 
Union held:

“As the data subject may, in light of his fundamental right under 
Article 7 and 8 of the Charter, requests that the information in 
question no longer be made available to the general public on account 
of its inclusion in such a list of results, those rights override, as a rule, 
not only the economic interest of the operator of the search engine 
but also the interests of the general public in having access to that 
information upon a search relating to the data of the subject’s name”. 
See Id at page 21.

The Court of Justice of the European Union went on to distinguish 
cases involving people in public life, as follows: 

“However, that would not be the case, if it appeared, for particular 
reasons, such as the role played by the data subject in public life, 
that the interference with his fundamental rights is justified by the 
preponderant interest of the general public in having, on a count 
of its inclusion and the list of results, access to the information in 
question”. See Id at page 21.

Our American Courts have noted that a Right to be Forgotten should 
be established in the United States.  However, none of the Courts that 
have considered this problem have found their underlying facts to be 
sufficiently compelling.  

In Garcia v. Google, Inc, 786 F. 3d 733 (9th Cir. 2015), the United 
States Court of Appeals for the Ninth Circuit held that the “Right to be 
Forgotten” established by the Court of Justice for the European Union 
could not be established in that case because the Petitioner was a movie 
actress to seeking to suppress a film.  See 786 F. 3d at 745-746.

In Doe v. Sex Offender Registry Board, 473 Mass. 297, 41 N.E. 3d 
1058 (2015), the Supreme Court Judicial Court of Massachusetts held 
that “’Information posted on the internet is never truly forgotten.’”, but 
nevertheless declined to extend the Right to be Forgotten to the Courts 
of Massachusetts.  See 473 Mass. at 308.

In Mosha v. Yandex, Inc. 2019 WL 5595037 (S.D.N.Y. 2019), The 
United States District Court for the Southern District of New York was 
called upon to enforce a Russian Court Order enforcing a Right to be 
Forgotten.  The United States District Court for the Southern District 

of New York declined to establish an American Right to be Forgotten in that case 
because the Russian Court Orders were contradictory, making the Mosha v. Yandex, 
Inc.  case an inappropriate one to establish an American Court Right to be Forgotten.  

In Manchanda v. Google, Yahoo and Microsoft Bing, 2016 WL 6806250 (S.D.N.Y. 
2016), the United States District Court for the Southern District of New York 
declined to establish a Right to be Forgotten for American Courts because the 
Plaintiff, Rahul Manchanda was suing the search engines themselves, Google, Yahoo 
and Microsoft Bing, who were protected by the U.S. Communications Decency Act 
(CDA), 47 U.S.C. Section 230.  The CDA analogizes Google, Yahoo, and Microsoft 
Bing to Verizon, formerly known as New York Telephone Company.  In other words, 
telephone companies have traditionally not been held responsible for conversations 
broadcast on the telephone by anyone.  Similarly, the United States Court for the 
Southern District of New York declined to impose a Right to be Forgotten on 
Google, Yahoo and Microsoft Bing.

Our Courts must issue a “Right to be Forgotten” Order guiding all American 
Courts that under these circumstances, litigants have a “Right to be Forgotten” as to 
whatever went on in their lives that can cause permanent embarrassment.

If we do not take positive steps to either remove sensitive and embarrassing cases 
involving alleged alcoholism, child abuse, fraudulent behavior and the like, we will 
be discouraging the use of the Court system for resolving disputes of this type. 

Any discouragement of the use of our Court system leads to random fist fights 
and shootings. As we well know from the general practice of law in the nation’s 
most diverse county, it is the impartial administration of justice with respect for the 
litigants’ rights to privacy that make our system function. If we continue to publish 
cases of this type, we are weakening our system, perhaps beyond repair.

CONTINUED FROM PAGE 5
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John Henry Wigmore born in 1863 and who died 
in 1943, is to this day considered the unparalleled legal 
scholar on the law of Evidence. His treatise titled, “The 
Anglo – American System in Trials at Common Law” 
which ultimately filled twelve volumes when published 
in 1904, was described by the esteemed United States 
Supreme Court Justice Felix Frankfurter as the 
conclusive authoritative work on the law of Evidence. 
It’s long title has been commonly reduced to, “Wigmore 
on Evidence” which every lawyer recognizes from law 
school. Further, much of Wigmore’s preeminent treatise 
is merged into the Federal Rules of Evidence, in addition 
to being adopted within the Judicial System of the 
majority of the States of the Union. 

For the purpose of this article however, I will borrow a 
celebrated Wigmore quote that trial lawyers are familiar 
with, and that is, “Cross examination is the greatest 
legal engine ever invented for the discovery of the 
truth.” All of which, takes me to an incredible story 
that would have drawn a most approving nod from John 
Henry Wigmore, the iconic master of Evidence. And 
here it is…

John Jackson (fictitious name) worked for a local 
hospital. As a union member, he was a workman of 
many trades, ready to do whatever small jobs he was 
called upon. In reality, he was an in-house handyman, 
good with a hammer, screwdriver, pliers, and wrench. 
You get the idea!                                                       

One morning, John’s supervisor instructed him 
free-up a clogged pipe that was located outside of 
the hospital. The assignment was no stranger, since 
whenever certain pipes were clogged, John would 
use a commercial drainage compound that he would 
pour into the pipe until the clog was cleared. Simple! 
No sweat! As he had always done, he picked up the 
drainage can that morning, placed it in his work - golf 
cart, and drove to the location of the clogged pipe. 
When he arrived at the scene, he removed the can 
that contained the chemical compound that normally 
would dissolve a clog. Regarding the size of the can, 
it was approximately eighteen inches in diameter and 
approximately twenty-four inches high.

John opened the can and poured some of its contents 
into the pipe. Within seconds, there was a sudden loud 
explosion and a fiery flashback of the chemical fluid. 
The violent stream struck John squarely in his right eye. 
He let out a loud scream. In extreme pain and sheer 
panic, he instinctively used his walkie-talkie for help. 
Within minutes, a hospital ambulance responded. 

John was on the ground, screaming, and in obvious 
distress. Taken immediately to the ER and attended to 
by an eye specialist who had already been summoned, 
the diagnosis was not good. The corrosive chemicals in 
the drainage compound had destroyed the optic nerve 
of his right eye. 

At age 52, and married with two kids, John was 
presented with a most difficult future – he would have 
to live his remaining life totally blind in one eye. The 
destroyed eye would have to be surgically replaced with 
a cosmetic prothesis. His inability to perform simple 

tasks that did not require accurate depth perception, 
was a devastation to John, whose future to him looked 
most grim. Before long, deep depression became his 
constant visitor. 

Sometime later, John retained a lawyer, a family friend, 
who brought suit against the manufacturer of the drainage 
compound. Unfortunately, the lawsuit languished 
and collected much dust, since the lawyer who had a 
small practice that included real estate closings, wills, 
matrimonial disputes, and some commercial matters, 
was way out of his league against the large experienced 
defense firm that represented the national manufacturer.

After years of delay, John discharged his lawyer and 
substituted a law firm that was well versed in product 
liability litigation. When the new firm received the file 
from the outgoing attorney, it was reported to be in a 
mess! Although the case was on the trial calendar, there 
was a total absence of any technical or important pre-
trial documents. No depositions! No experts! No witness 
statements! Nothing but total neglect by a lawyer whose 
lack of knowledge in product liability actions was a 
glaring red flag!

The trial had been adjourned a zillion times and an 
angered Judge was ready to dismiss the case if another 
adjournment was sought. An immediate motion to 
reopen discovery was made so that the CEO of the 
defendant company could be deposed. It was argued 
that the incoming substituted firm, should have the 
opportunity to perform what was totally neglected by the 
prior attorney. Although the trial judge was sympathetic, 
he was under pressure to move a case that was on his trial 
docket far beyond the permissible time. His decision: 
“Motion Denied.” And the trial date was only three weeks 
away! The prior lawyer did at least manage to obtain the 
original can of chemical compound used by John. 

The printed label on the can was carefully inspected. 
Oddly however, there was a word spelled out in large red 
block letters that stretched from the upper left corner of 
the can and diagonally down to the right lower corner. 
The word that appeared in large colorful print, and that 
screamed out on the can was, “REGIT.”

What was “REGIT?” The trial team was totally 
astounded. The scientific literature was searched but 
nothing was found on the word, “REGIT.” A consult 
with chemical engineers, and even with a nationally 
respected professor of chemistry at a top prestigious 
university, had ever heard of the word “REGIT.” 
Nobody could shed light on what “REGIT” meant. It 
was astonishing and mystifying! 

The large block red letters were extraordinarily 
prominent. And by contrast, at the bottom left of the 
can, there was a warning that the user should wear 
safety goggles to protect the eyes from any chemical 
flashback. When compared to the flashy coverage given 
to “REGIT”, the size of the warning was a bit larger than 
a postage stamp. It was this “warning” that the defendant 
manufacturer claimed would bar any recovery to John 
since he was not wearing protective eye goggles at the time 
he poured the chemical contents into the clogged pipe.

The trial date arrived, and despite a second request 

seeking a short adjournment, the Judge directed the 
plaintiff to select a jury or the case would be dismissed. 
Not much of a choice! The CEO of the company was 
subpoenaed and called as plaintiff’s first witness. The 
following Q&A’s are taken from the court transcript: 

Q. Please keep your voice up so that all the 
jurors can hear you.

A. Okay.

Q. You are the CEO of the defendant 
corporation. Right? 

A. Right. 

Q. How long have you been its CEO?
A. I started the company twenty-three 

years ago and have been the CEO from 
its start to this day.

Q. I take it then that you are fully familiar 
with each of the products your company 
produces. Right? 

A. That’s right. 

Q. And that familiarity would include this 
can. Correct? 

A. Correct. 

Q. And that familiarity would also include 
the can’s chemical contents. Right? 

A. Right. 
(The can was offered into evidence and marked as 
an exhibit.) 

Q. And as CEO did you specifically give your 
approval to the can’s contents and its 
labeling? 

A. Yes. 
(Trial lawyers know that as a generally accepted 
strategy, the examiner should never ask a question 
without knowing in advance what the answer will 
be. But here, plaintiff’s lawyer had no choice but 
to abandon the practice and assume a risk. And 
despite the Hobson’s Choice he faced, and relying 
heavily upon the fact that even his experts were 
totally in the dark as to what “REGIT” was, he 
had to ask the question without knowing what the 
CEO’s answer would be. His decision finally led to 
the big question…

Q. What is “REGIT?” 

The witness remained silent for what seemed to 
be an eternity. He appeared to be in somewhat of a 
trance. He fidgeted nervously with his tie. He looked 
furtively around the courtroom. Breaking his silence, 
what ultimately came from his mouth was amazing, 
astounding, and above all, outrageous!

Hesitatingly, the CEO with obvious unease, answered 
that the salesman of the company who had the highest 
sales record for the year, and whose nickname was, 
“TIGER” would be celebrated and honored by having 
his nickname imprinted backwards on every can.  
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You got it! “TIGER” spelled backwards is, “REGIT.” His nickname 
on the can was as prominent as Mount Rushmore, and the warning 
to wear safety goggles was as tiny as a grain of sand. That was it! And 
after that remarkable disclosure, coupled with the angered looks of 
disbelief on the faces of the jury, the case that started with “no offer”, 
was settled for an appropriate sum. 

Professor Wigmore’s immortal saying that, “Cross examination 
is the greatest legal engine ever invented for the discovery of the 
truth,” was once again validated, thus ending the trial with the scales 
weighted and poised in the direction of truth and justice. And isn’t 
that what every trial should be seeking? 

 END OF STORY

Leonard L. Finz, age 98, is a former New York State Supreme Court 
Justice, (Queens County); a decorated WWII Veteran (1st. Lt., Field 
Artillery, Pacific War Zone, Philippines); inducted into the prestigious 
U.S. Army OCS Artillery “Hall of Fame”; and on July 23, 2022 inducted 
into the elite Army OCS “Hall of Fame” by order of the United States 
Department of Defense; the author of four published thriller novels;  
Peer-Reviewed as “One of America’s preeminent lawyers”; an active 
member of the QCBA for 68 years; and the founder of Finz & Finz, P.C.
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In my earlier published article on this subject, “The 
‘Vicious Propensities’ Rule and Property Owner Lia-
bility”, NYLJ, 5/19/19, p.4, which I co-authored with 
Matthew J. Kaiser, Esq., we provided a detailed analysis 
of the then-recent appellate case Hewitt v. Palmer Vet-
erinary Clinic, PC, 167 AD3d 1120 (3rd Dept, 2018). 
That decision stirred a great deal of interest in this area 
of personal injury law because it effectively held that a 
landowner could be absolved from its nondelegable duty 
of care if the instrumentality of harm was the domestic 
animal owned by another.  

Based on the sole dissent, we posited the query as to 
whether liability should attach to such property owner 
on a theory of negligence for not exercising proper care 
to a third party on the property, notwithstanding the 
issue of vicious propensities.

With only one dissent, leave to appeal to the Court of 
Appeals was not automatic and had to be applied for by 
the plaintiff, which was granted. Our article was cited 
by the plaintiff Hewitt in her brief, as well as an amicus 
brief by the New York State Trial Lawyers Association.

 On October 22, 2020, the Court issued what may 
be considered, at first blush, a groundbreaking depar-
ture from Bard. Denying summary judgment in favor of 
the defendant clinic, the Court of Appeals held that the 
action against the property/landowner for negligence 
was viable regardless of the lack of notice of vicious 
propensities. Hewitt v. Palmer Veterinary Clinic, PC, 
__NY3d__, 2020 NY Slip Op 05975

THE STRICT LIABILITY – VICIOUS 
PROPENSITIES RULE

The concept of bringing suit for injuries caused by 
animals under one of two legal theories or both, (i.e., 
vicious propensities of the animal where the owner had 
knowledge of such propensities and/or for his or her 
negligence in the handling of such animal) was well es-
tablished in NY jurisprudence for over a century. (see, 
Benoit v. Troy & Lansingburg R.R. Co., 154 NY 223 
(1897), where a jury had to determine whether the driv-
er of horses pulling a stoneboat [flat sledge for transport-
ing heavy articles such as stones] had knowledge that 
they would run away and whether he was negligent in 
the “management” of them after they began to run. If 
the jury found in the affirmative under either theory, 
the plaintiff was entitled to a verdict.) 

In other instances, as where a landlord knowingly al-
lows a vicious animal owned by a tenant to remain on its 
property, the strict liability rule would extend to him or 
her as well and liability could attach to the landlord if 
warranted by the evidence. As the Court of Appeals held 
in Strunk v. Zoltanski, 62 NY2d 572 (1984), by leasing 
to a tenant with knowledge that it harbored a vicious dog, 

the landlord/property owner could be found to have “af-
firmatively [ ] created the very risk which was reasonably 
foreseeable and which operated to injure the plaintiff. (Id. 
at 575) Here “the liability, if any, of the landlord would 
be predicated on a jury finding that, at the time of the 
initial leasing of the premises to the tenant, the landlord 
knew both of the prospective presence of the dog and of 
its vicious propensities”. (Id. at 577) 

Both Benoit and Strunk were predicated upon 
knowledge of an animal’s vicious propensities but did 
not preclude other legal theories such as a claim of neg-
ligence as an available avenue of recourse under the law 
at the time.

Suddenly, changing course one hundred and nine 
years after Benoit, the Court of Appeals in the semi-
nal case of Bard v. Jahnke, 6 NY3d 592 (2006), citing 
Collier v. Zambito, 1 NY3d 444 (2004) [the law of this 
state has been that the owner of a domestic animal who 
either knows or should have known of that animal’s vi-
cious propensities will be held liable for the harm the 
animal causes as a result of those propensities], solidi-
fied New York’s position that no action for negligence 
would lie when an injury was caused by a domestic ani-
mal. Thus, a new legal roadblock was firmly established 
preventing litigants from seeking recovery under the 
theory of negligence for such injuries and placed New 
York in the minority of states as an “outlier” in this area 
of tort law. (see, Kaiser, “A ‘Unique Outlier’: Liability 
of Pet Owners in New York State”, New York State Bar 
Journal, July/August 2017, Vol. 89, No.6). 

The first sign of a possible passageway through this le-
gal obstruction came in 2013 when the Court of Appeals 
in Hastings v. Suave, 21 NY3d 122 (2013) allowed for a 
suit in negligence but limited its scope only in situations 
where “a farm animal has been allowed to stray from the 
property where it is kept.” (Id. at 124) Here, the Court 
held that a contrary rule “would be to immunize defen-
dants who take little or no care to keep their livestock out 
of the roadway or off of other people’s property.” (Id. at 
125) The question of whether this exception “appli[ed] to 
dogs, cats or other household pets” had to “await a differ-
ent case.” (Id.) (see, Heymann, “Is the ‘Vicious Propensi-
ties’ Rule Losing its Bite?”, NYLJ, 2/18/15 at 4)

Two years later, that different case, Doerr v. Gold-
smith, 25 NY3d 1114 (2015) (Fahey, J., dissenting), fi-
nally reached the Court of Appeals after being litigated 
twice in the Appellate Division, First Department. In 
the first decision, pre-Hastings, the appellate court, ad-
hering to Bard and its progeny, reversed the trial court’s 
denial of defendant’s motion for summary judgment 
and dismissed the complaint. The opinion contained a 
vigorous dissent on the ground that it was the defen-
dants’ negligent behavior that caused the accident to 

happen not the conduct of their dog, by allowing the 
dog to run across a bike path causing the plaintiff/cyclist 
to collide with the dog, thus being thrown from his bike 
and sustaining injury. (Doerr v. Goldsmith, 105 AD3d 
534 [AD1st Dept, 2013]) Subsequent to the Court of 
Appeal’s decision in Hastings, the Appellate Division 
recalled and vacated its earlier decision and rendered a 
new one, this time following the reasoning of the ini-
tial dissent, affirming the Supreme Court’s denial of the 
motion for summary judgment. (Doerr v. Goldsmith, 
105 AD3d 534 [AD1st Dept, 2013]) Unfortunately, the 
Court of Appeals felt “constrained” to follow its prior 
holdings in denying relief to the plaintiff. It determined 
that because household pets are not “farm animals sub-
ject to an owner’s duty to prevent such animals from 
wandering unsupervised off the farm,” no negligence 
claim would lie. (Doerr v. Goldsmith, 25 NY3d 1114, 
1116, citing Bard, 6 NY3d at 592) 

Thus, the case law remains that without knowledge of 
vicious propensities, the owner of a domestic pet owes 
no duty of care to prevent foreseeable injuries caused by 
that pet.  In his dissent, Judge Fahey expressed frustra-
tion that New York continues to be “a unique outlier” 
among the states in this regard. (Doerr v. Goldsmith, 
25 NY3d at 1149) With only one year remaining in his 
term, due to mandatory retirement in December 2021, 
it is uncertain whether another opportunity will present 
itself to the Court for Judge Fahey to convince his col-
leagues to accept his point of view on this issue. 

HEWITT V. PALMER VETERINARY CLINIC PC
__ NY3d__, 2020 NY Slip Op 05975 [Decided 
10/22/20]
SUMMARY OF FACTS

The plaintiff took her cat to be examined at the de-
fendant’s veterinary clinic. While sitting in the waiting 
area, she was attacked by a pit bull named Vanilla who 
had just undergone surgery. The dog had not been suf-
ficiently sedated when brought into the waiting area 
and upon seeing the cat slipped from its leash, jumped 
on the plaintiff, closed its mouth on her ponytail, and 
pulled her backward, ripping hair from her scalp. 

The plaintiff did not bring any action against the 
owner of the dog, nor did she commence a strict lia-
bility-vicious propensities claim against the clinic, as-
serting instead that this matter was “grounded in negli-
gence and premises liability.” The plaintiff argued that 
the strict liability rule did not apply because despite the 
pit bull being on the property of the clinic, it did not 
own the animal. The record further disclosed that the 
clinic did not have notice that Vanilla had vicious pro-
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In my earlier published article on this subject, “The 
‘Vicious Propensities’ Rule and Property Owner Lia-
bility”, NYLJ, 5/19/19, p.4, which I co-authored with 
Matthew J. Kaiser, Esq., we provided a detailed analysis 
of the then-recent appellate case Hewitt v. Palmer Vet-
erinary Clinic, PC, 167 AD3d 1120 (3rd Dept, 2018). 
That decision stirred a great deal of interest in this area 
of personal injury law because it effectively held that a 
landowner could be absolved from its nondelegable duty 
of care if the instrumentality of harm was the domestic 
animal owned by another.  

Based on the sole dissent, we posited the query as to 
whether liability should attach to such property owner 
on a theory of negligence for not exercising proper care 
to a third party on the property, notwithstanding the 
issue of vicious propensities.

With only one dissent, leave to appeal to the Court of 
Appeals was not automatic and had to be applied for by 
the plaintiff, which was granted. Our article was cited 
by the plaintiff Hewitt in her brief, as well as an amicus 
brief by the New York State Trial Lawyers Association.

 On October 22, 2020, the Court issued what may 
be considered, at first blush, a groundbreaking depar-
ture from Bard. Denying summary judgment in favor of 
the defendant clinic, the Court of Appeals held that the 
action against the property/landowner for negligence 
was viable regardless of the lack of notice of vicious 
propensities. Hewitt v. Palmer Veterinary Clinic, PC, 
__NY3d__, 2020 NY Slip Op 05975

THE STRICT LIABILITY – VICIOUS 
PROPENSITIES RULE

The concept of bringing suit for injuries caused by 
animals under one of two legal theories or both, (i.e., 
vicious propensities of the animal where the owner had 
knowledge of such propensities and/or for his or her 
negligence in the handling of such animal) was well es-
tablished in NY jurisprudence for over a century. (see, 
Benoit v. Troy & Lansingburg R.R. Co., 154 NY 223 
(1897), where a jury had to determine whether the driv-
er of horses pulling a stoneboat [flat sledge for transport-
ing heavy articles such as stones] had knowledge that 
they would run away and whether he was negligent in 
the “management” of them after they began to run. If 
the jury found in the affirmative under either theory, 
the plaintiff was entitled to a verdict.) 

In other instances, as where a landlord knowingly al-
lows a vicious animal owned by a tenant to remain on its 
property, the strict liability rule would extend to him or 
her as well and liability could attach to the landlord if 
warranted by the evidence. As the Court of Appeals held 
in Strunk v. Zoltanski, 62 NY2d 572 (1984), by leasing 
to a tenant with knowledge that it harbored a vicious dog, 

the landlord/property owner could be found to have “af-
firmatively [ ] created the very risk which was reasonably 
foreseeable and which operated to injure the plaintiff. (Id. 
at 575) Here “the liability, if any, of the landlord would 
be predicated on a jury finding that, at the time of the 
initial leasing of the premises to the tenant, the landlord 
knew both of the prospective presence of the dog and of 
its vicious propensities”. (Id. at 577) 

Both Benoit and Strunk were predicated upon 
knowledge of an animal’s vicious propensities but did 
not preclude other legal theories such as a claim of neg-
ligence as an available avenue of recourse under the law 
at the time.

Suddenly, changing course one hundred and nine 
years after Benoit, the Court of Appeals in the semi-
nal case of Bard v. Jahnke, 6 NY3d 592 (2006), citing 
Collier v. Zambito, 1 NY3d 444 (2004) [the law of this 
state has been that the owner of a domestic animal who 
either knows or should have known of that animal’s vi-
cious propensities will be held liable for the harm the 
animal causes as a result of those propensities], solidi-
fied New York’s position that no action for negligence 
would lie when an injury was caused by a domestic ani-
mal. Thus, a new legal roadblock was firmly established 
preventing litigants from seeking recovery under the 
theory of negligence for such injuries and placed New 
York in the minority of states as an “outlier” in this area 
of tort law. (see, Kaiser, “A ‘Unique Outlier’: Liability 
of Pet Owners in New York State”, New York State Bar 
Journal, July/August 2017, Vol. 89, No.6). 

The first sign of a possible passageway through this le-
gal obstruction came in 2013 when the Court of Appeals 
in Hastings v. Suave, 21 NY3d 122 (2013) allowed for a 
suit in negligence but limited its scope only in situations 
where “a farm animal has been allowed to stray from the 
property where it is kept.” (Id. at 124) Here, the Court 
held that a contrary rule “would be to immunize defen-
dants who take little or no care to keep their livestock out 
of the roadway or off of other people’s property.” (Id. at 
125) The question of whether this exception “appli[ed] to 
dogs, cats or other household pets” had to “await a differ-
ent case.” (Id.) (see, Heymann, “Is the ‘Vicious Propensi-
ties’ Rule Losing its Bite?”, NYLJ, 2/18/15 at 4)

Two years later, that different case, Doerr v. Gold-
smith, 25 NY3d 1114 (2015) (Fahey, J., dissenting), fi-
nally reached the Court of Appeals after being litigated 
twice in the Appellate Division, First Department. In 
the first decision, pre-Hastings, the appellate court, ad-
hering to Bard and its progeny, reversed the trial court’s 
denial of defendant’s motion for summary judgment 
and dismissed the complaint. The opinion contained a 
vigorous dissent on the ground that it was the defen-
dants’ negligent behavior that caused the accident to 

happen not the conduct of their dog, by allowing the 
dog to run across a bike path causing the plaintiff/cyclist 
to collide with the dog, thus being thrown from his bike 
and sustaining injury. (Doerr v. Goldsmith, 105 AD3d 
534 [AD1st Dept, 2013]) Subsequent to the Court of 
Appeal’s decision in Hastings, the Appellate Division 
recalled and vacated its earlier decision and rendered a 
new one, this time following the reasoning of the ini-
tial dissent, affirming the Supreme Court’s denial of the 
motion for summary judgment. (Doerr v. Goldsmith, 
105 AD3d 534 [AD1st Dept, 2013]) Unfortunately, the 
Court of Appeals felt “constrained” to follow its prior 
holdings in denying relief to the plaintiff. It determined 
that because household pets are not “farm animals sub-
ject to an owner’s duty to prevent such animals from 
wandering unsupervised off the farm,” no negligence 
claim would lie. (Doerr v. Goldsmith, 25 NY3d 1114, 
1116, citing Bard, 6 NY3d at 592) 

Thus, the case law remains that without knowledge of 
vicious propensities, the owner of a domestic pet owes 
no duty of care to prevent foreseeable injuries caused by 
that pet.  In his dissent, Judge Fahey expressed frustra-
tion that New York continues to be “a unique outlier” 
among the states in this regard. (Doerr v. Goldsmith, 
25 NY3d at 1149) With only one year remaining in his 
term, due to mandatory retirement in December 2021, 
it is uncertain whether another opportunity will present 
itself to the Court for Judge Fahey to convince his col-
leagues to accept his point of view on this issue. 

HEWITT V. PALMER VETERINARY CLINIC PC
__ NY3d__, 2020 NY Slip Op 05975 [Decided 
10/22/20]
SUMMARY OF FACTS

The plaintiff took her cat to be examined at the de-
fendant’s veterinary clinic. While sitting in the waiting 
area, she was attacked by a pit bull named Vanilla who 
had just undergone surgery. The dog had not been suf-
ficiently sedated when brought into the waiting area 
and upon seeing the cat slipped from its leash, jumped 
on the plaintiff, closed its mouth on her ponytail, and 
pulled her backward, ripping hair from her scalp. 

The plaintiff did not bring any action against the 
owner of the dog, nor did she commence a strict lia-
bility-vicious propensities claim against the clinic, as-
serting instead that this matter was “grounded in negli-
gence and premises liability.” The plaintiff argued that 
the strict liability rule did not apply because despite the 
pit bull being on the property of the clinic, it did not 
own the animal. The record further disclosed that the 
clinic did not have notice that Vanilla had vicious pro-
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In my earlier published article on this subject, “The 
‘Vicious Propensities’ Rule and Property Owner Lia-
bility”, NYLJ, 5/19/19, p.4, which I co-authored with 
Matthew J. Kaiser, Esq., we provided a detailed analysis 
of the then-recent appellate case Hewitt v. Palmer Vet-
erinary Clinic, PC, 167 AD3d 1120 (3rd Dept, 2018). 
That decision stirred a great deal of interest in this area 
of personal injury law because it effectively held that a 
landowner could be absolved from its nondelegable duty 
of care if the instrumentality of harm was the domestic 
animal owned by another.  

Based on the sole dissent, we posited the query as to 
whether liability should attach to such property owner 
on a theory of negligence for not exercising proper care 
to a third party on the property, notwithstanding the 
issue of vicious propensities.

With only one dissent, leave to appeal to the Court of 
Appeals was not automatic and had to be applied for by 
the plaintiff, which was granted. Our article was cited 
by the plaintiff Hewitt in her brief, as well as an amicus 
brief by the New York State Trial Lawyers Association.

 On October 22, 2020, the Court issued what may 
be considered, at first blush, a groundbreaking depar-
ture from Bard. Denying summary judgment in favor of 
the defendant clinic, the Court of Appeals held that the 
action against the property/landowner for negligence 
was viable regardless of the lack of notice of vicious 
propensities. Hewitt v. Palmer Veterinary Clinic, PC, 
__NY3d__, 2020 NY Slip Op 05975

THE STRICT LIABILITY – VICIOUS 
PROPENSITIES RULE

The concept of bringing suit for injuries caused by 
animals under one of two legal theories or both, (i.e., 
vicious propensities of the animal where the owner had 
knowledge of such propensities and/or for his or her 
negligence in the handling of such animal) was well es-
tablished in NY jurisprudence for over a century. (see, 
Benoit v. Troy & Lansingburg R.R. Co., 154 NY 223 
(1897), where a jury had to determine whether the driv-
er of horses pulling a stoneboat [flat sledge for transport-
ing heavy articles such as stones] had knowledge that 
they would run away and whether he was negligent in 
the “management” of them after they began to run. If 
the jury found in the affirmative under either theory, 
the plaintiff was entitled to a verdict.) 

In other instances, as where a landlord knowingly al-
lows a vicious animal owned by a tenant to remain on its 
property, the strict liability rule would extend to him or 
her as well and liability could attach to the landlord if 
warranted by the evidence. As the Court of Appeals held 
in Strunk v. Zoltanski, 62 NY2d 572 (1984), by leasing 
to a tenant with knowledge that it harbored a vicious dog, 

the landlord/property owner could be found to have “af-
firmatively [ ] created the very risk which was reasonably 
foreseeable and which operated to injure the plaintiff. (Id. 
at 575) Here “the liability, if any, of the landlord would 
be predicated on a jury finding that, at the time of the 
initial leasing of the premises to the tenant, the landlord 
knew both of the prospective presence of the dog and of 
its vicious propensities”. (Id. at 577) 

Both Benoit and Strunk were predicated upon 
knowledge of an animal’s vicious propensities but did 
not preclude other legal theories such as a claim of neg-
ligence as an available avenue of recourse under the law 
at the time.

Suddenly, changing course one hundred and nine 
years after Benoit, the Court of Appeals in the semi-
nal case of Bard v. Jahnke, 6 NY3d 592 (2006), citing 
Collier v. Zambito, 1 NY3d 444 (2004) [the law of this 
state has been that the owner of a domestic animal who 
either knows or should have known of that animal’s vi-
cious propensities will be held liable for the harm the 
animal causes as a result of those propensities], solidi-
fied New York’s position that no action for negligence 
would lie when an injury was caused by a domestic ani-
mal. Thus, a new legal roadblock was firmly established 
preventing litigants from seeking recovery under the 
theory of negligence for such injuries and placed New 
York in the minority of states as an “outlier” in this area 
of tort law. (see, Kaiser, “A ‘Unique Outlier’: Liability 
of Pet Owners in New York State”, New York State Bar 
Journal, July/August 2017, Vol. 89, No.6). 

The first sign of a possible passageway through this le-
gal obstruction came in 2013 when the Court of Appeals 
in Hastings v. Suave, 21 NY3d 122 (2013) allowed for a 
suit in negligence but limited its scope only in situations 
where “a farm animal has been allowed to stray from the 
property where it is kept.” (Id. at 124) Here, the Court 
held that a contrary rule “would be to immunize defen-
dants who take little or no care to keep their livestock out 
of the roadway or off of other people’s property.” (Id. at 
125) The question of whether this exception “appli[ed] to 
dogs, cats or other household pets” had to “await a differ-
ent case.” (Id.) (see, Heymann, “Is the ‘Vicious Propensi-
ties’ Rule Losing its Bite?”, NYLJ, 2/18/15 at 4)

Two years later, that different case, Doerr v. Gold-
smith, 25 NY3d 1114 (2015) (Fahey, J., dissenting), fi-
nally reached the Court of Appeals after being litigated 
twice in the Appellate Division, First Department. In 
the first decision, pre-Hastings, the appellate court, ad-
hering to Bard and its progeny, reversed the trial court’s 
denial of defendant’s motion for summary judgment 
and dismissed the complaint. The opinion contained a 
vigorous dissent on the ground that it was the defen-
dants’ negligent behavior that caused the accident to 

happen not the conduct of their dog, by allowing the 
dog to run across a bike path causing the plaintiff/cyclist 
to collide with the dog, thus being thrown from his bike 
and sustaining injury. (Doerr v. Goldsmith, 105 AD3d 
534 [AD1st Dept, 2013]) Subsequent to the Court of 
Appeal’s decision in Hastings, the Appellate Division 
recalled and vacated its earlier decision and rendered a 
new one, this time following the reasoning of the ini-
tial dissent, affirming the Supreme Court’s denial of the 
motion for summary judgment. (Doerr v. Goldsmith, 
105 AD3d 534 [AD1st Dept, 2013]) Unfortunately, the 
Court of Appeals felt “constrained” to follow its prior 
holdings in denying relief to the plaintiff. It determined 
that because household pets are not “farm animals sub-
ject to an owner’s duty to prevent such animals from 
wandering unsupervised off the farm,” no negligence 
claim would lie. (Doerr v. Goldsmith, 25 NY3d 1114, 
1116, citing Bard, 6 NY3d at 592) 

Thus, the case law remains that without knowledge of 
vicious propensities, the owner of a domestic pet owes 
no duty of care to prevent foreseeable injuries caused by 
that pet.  In his dissent, Judge Fahey expressed frustra-
tion that New York continues to be “a unique outlier” 
among the states in this regard. (Doerr v. Goldsmith, 
25 NY3d at 1149) With only one year remaining in his 
term, due to mandatory retirement in December 2021, 
it is uncertain whether another opportunity will present 
itself to the Court for Judge Fahey to convince his col-
leagues to accept his point of view on this issue. 

HEWITT V. PALMER VETERINARY CLINIC PC
__ NY3d__, 2020 NY Slip Op 05975 [Decided 
10/22/20]
SUMMARY OF FACTS

The plaintiff took her cat to be examined at the de-
fendant’s veterinary clinic. While sitting in the waiting 
area, she was attacked by a pit bull named Vanilla who 
had just undergone surgery. The dog had not been suf-
ficiently sedated when brought into the waiting area 
and upon seeing the cat slipped from its leash, jumped 
on the plaintiff, closed its mouth on her ponytail, and 
pulled her backward, ripping hair from her scalp. 

The plaintiff did not bring any action against the 
owner of the dog, nor did she commence a strict lia-
bility-vicious propensities claim against the clinic, as-
serting instead that this matter was “grounded in negli-
gence and premises liability.” The plaintiff argued that 
the strict liability rule did not apply because despite the 
pit bull being on the property of the clinic, it did not 
own the animal. The record further disclosed that the 
clinic did not have notice that Vanilla had vicious pro-
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Mitra Hakimi Realty Group, LLC

 
 

 

Forest Hills, NY 11375
 

 

www.MitraHakimiRealty.com 
 

Examples of our 5 Star Zillow Reviews from our Happy Clients: 
 Etan Hakimi demonstrated professionalism from the beginning to the 

end. He provided expertise and knowledge of the industry and was able 
to guide me through the entire process of selling my mother’s home. 

I would highly recommend working with Mr. Hakimi .
– Wanda M.

I cannot recommend Etan highly enough. From the very beginning, we 
charted a sale plan and it worked flawlessly. Etan is extremely 

knowledgeable in navigating the complexities of selling a home and 
guided me every step of the way, I had a special situation where timing 
of the sale was critical. Etan worked exceptionally hard to ensure that 

we hit our targets. Aside from being an awesome professional. He’s just 
a really nice guy and a pleasure to work with. A truly fantastic 

experience.
– Richard A.

I became the Executor of my Aunt's estate which included a condo she 
owned in Queens. Etan was recommended by our estate attorney to be 
our realtor. He was great from the very beginning! He was always very 

professional and extremely knowledgeable about the real estate 
market. I live in New Jersey and he made the difficult task of selling my 

Aunt's condo in Ridgewood NY an absolute pleasure. He helped me with 
every aspect of the entire process. With Covid entering the picture, it 

became a long process and he was wonderful every step of the way. He 
spent a lot of time answering numerous questions, always returning 
calls promptly and keeping me updated on different strategies to sell 

the condo. I would recommend him and his team very highly!
– Joan T.

**Eligible for Part 36 Fiduciary as Real Estate Broker (Fiduciary ID# 773222)**

Etan Hakimi, Esq.
Licensed Associate 
Real Estate Broker

 

We are a family owned and operated boutique 
real estate brokerage company and routinely 
work with attorneys and their clients on real 

estate sales and leasing matters. We offer free 
property evaluations at no cost or obligations 

which are particularly helpful for Divorce 
matters, Guardianships, Estate Administration, 

Partnership Disputes and Partition Actions.

Please Contact Michael Nussbaum 
at (917) 783-0649, or email: 

michael@queenspublicmedia.com
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And I Missed You Too! 

As you know, for only the 2d time in the last 43 years, I was unable 
to MC our annual dinner. For months I was preparing myself not 
only making my usual mental notes as to my remarks but getting 
medical clearance to be in a room with 300 people in these Covid 
days. Oh well, you know what they say about “best laid plans” but I 
still have those notes and I want to share them with you. 

First, I am enormously excited just to be here with so many 
people at one time and to see so many people that I know, some 
friends, some acquaintances but all here for the same purpose. 

These last 2 years have been an enormous burden on everyone, 
some more so than others, but a burden just the same. And yet 
through it all, our Bar Association not only survived but thrived. 
It’s always been said (by whom, I don’t know), that lawyers don’t 
like change. Well, let’s take a look at what we collectively have 
experienced since we last met in 2019. Marie-Elena First’s successful 
administration ended and there was a most orderly transition into 
Cliff Welden’s who hit the ground running and never stopped until 
the rules said so and his successor, Frank Bruno took over 

I am sure that through all this, you were always kept in the loop 
as to CLE, association goings-on etc, I guess all due to electronic 
wizardry to today’s world and a fabulous staff. That’s a perfect 
sequel to all the changes we experienced:

1. For the first time in history, we experienced a new President 
Governor and Mayor coming into office in the same year 
and yes, our legal lives went on.

2. For the first time in 37 years, we have a new executive 
director but that will all be dealt with at much greater 
length later in this program.

3. For the first time in the history of our association, whereas 
we have had father then son presidencies, we never had an 
uncle-nephew which again, strengthens the continuance of 
our organization.

PS. Albeit after the fact of my remarks above, I would be remiss 
if I didn’t thank publicly my young friend (I’m old) Jerry Weinstein 
for pinch-hitting for me and you can tell from my remarks above 
that he was a lot more humorous than I would have been, Jonathan, 
our new exec. experiencing his first “baptism of fire” and last, but 
certainly not least, our 2 reliables, Janice and Sasha, who always 
make the dinner chairman’s life a lot easier.

All the best to Adam and the incoming officers and board 
members for a healthy and successful administration.

BY SID STRAUSS
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