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ChatGPT Helped Me Draft

an Answer to a Notice of Opposition

ChatGPT helped me draft an answer to a Notice
of Opposition. All T had to do was simply see through
all its lies and second-guess everything it told me.

ChatGPT, the artificial intelligence chatbot
released by OpenAl last year, has certainly garnered
a lot of recent attention. A law school professor used
it to publish a 14-page treatise in an hour.! One
practitioner demonstrated how it could replace a
lawyer for certain simple tasks.” The program even
took all sections of the July 2022 bar exam and scored
in the 90th percentile.?

But there is a long way to go from writing a treatise
or passing a bar exam to giving sound legal advice
tailored to a client’s specific circumstances.

How long was that path, exactly?

I ran an experiment with a simple set of premises:

(1) I put myself in the shoes of a typical business

owner (Applicant) who had filed a trademark
application with the United States Patent and
Trademark Office (USPTO) and was waiting
for the USPTO to approve it, and

BY TANEEM KABIR, KABIR LAW PLLC

(2) during this waiting period, one of my
competitors (Opposer) filed a Notice of
Opposition against my application asking the
USPTO to not approve my application for
various reasons,* and

(3) because I am interested in saving money on
legal fees, I wanted to ask ChatGPT to help
me figure out how to respond to this Notice

of Opposition.®

The results were alarming.

Here are my conclusions from my analysis of
the prompts and corresponding responses from

ChatGPT in chronological order:

I. ChatGPT generalizes certain details and has a
poor ability to decide what to emphasize.

Prompt #1: What is a Notice of Opposition?

ChatGPT: A Notice of Opposition is a legal
document that is filed by a party who wants to
oppose the registration of a trademark, patent, or
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other intellectual property. It is typically filed with
the relevant intellectual property office or agency
and must be filed within a specific timeframe after
the publication of the application for registration.

The purpose of a Notice of Opposition is to
inform the intellectual property office and the
applicant that the opposing party believes that
the registration of the trademark, patent, or other
intellectual property would infringe upon their
existing intellectual property rights or would
otherwise be harmful to their business interests.

The opposing party must provide grounds for
their opposition and may be required to provide
evidence to support their claims. The applicant will
have the opportunity to respond to the Notice of
Opposition, and the intellectual property office will
ultimately make a decision on whether to grant or
deny the registration based on the arguments and
evidence presented by both parties.

ChatGPT’s response here is mostly correct. But
the program dives right into answering the client
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2022-2023 Officers and Board of Managers
of the Queens County Bar Association

The Docket

Being the official notice of the meetings and programs listed below. Due to
President — Adam Moses Orlow

President-Elect — Michael D. Abneri
Vice President — Zenith T. Taylor
Secretary — Kristen J. Dubowski Barba
Treasurer — Deborah Marie Garibaldi

unforeseen events, please note that dates listed in this schedule are subject to
change. More information and changes will be made available to members via
written notice and brochures. Questions? Please call 718-291-4500.

Class of 2023 Class of 2024 Class of 2025
Joseph Carola, IIT Sandra M. Munoz Frank Bruno, Jr.
Joshua R. Katz Hamid M. Siddiqui Etan Hakimi
Michael Kohan Sydney A. Spinner Sharifa Milena Nasser
Estelle J. Roond Jasmine A. Valle Tammi D. Pere
Joel Serrano Clifford M. Welden A. Camila Popin

CLE Seminar
& BEvent listings

MAY 2023
Wednesday, May 24 LGBTQ+ Committee Meeting - 1:10 pm
https:/fus04web.zoom.us/join
Meeting ID: 756 6432 9509 Passcode: ZuV6jd
Wednesday, May 24 CLE: Ethics Update — Pt 1
Monday, May 29 Memorial Day — OFFICE CLOSED
Wednesday, May 31 CLE: Ethics Update — Pt 2

Queens Bar Bulletin

Executive Director Queens Bar Bulletin Editor
Jonathan Riegel Paul E. Kerson

Associate Editors: Stephen D. Fink and Richard N. Golden

JUNE 2023
Tuesday, June 6 Special Membership Meeting — 1:00 pm
heeps://us02web.zoom.us/join
Meeting ID: 88392767413 Passcode: 376144
Wednesday, June 7 CLE: ABCs of Bankruptcy — Part 1 - 1:00 pm
Friday, June 9 CLE: Implicit Bias: Deal With It - 1:00 pm
Tuesday, June 13 CLE: Cyber Security - 1:00 pm
Wednesday, June 14 CLE: ABCs of Bankruptcy — Part 2 - 1:00 pm
Thursday, June 15 Event: Young Lawyers Committee Happy Hour,
Co-Hosted by QCWBA and NYSBA,
Austin’s Ale House - 5:30 pm
Thursday, June 15 CLE: New Notary Laws: Know Before You Sign! - 1:00 pm
Monday, June 19 Juneteenth — OFFICE CLOSED
Wednesday, June 21 CLE: ABC:s of Bankruptcy — Part 3 - 1:00 pm
Wednesday, June 28 CLE: The Trial Series — Part 4 — Tentative

Send letters and editorial copy to:
Publisher: Queens Bar Bulletin 90-35 148th Street, Jamaica, NY 11435
Queens Public Media, LLC, under Editor's Note: Articles appearing in the Queens Bar Bulletin
the auspices of Queens County represent the views of the respective authors and do not
Bar Association. The Queens Bar necessarily carry the endorsement of the Association, the
Bulletin is published monthly from Board of Managers, or the Editorial Board of the Queens

October to May. All rights reserved. Bar Bulletin.
Material in this publication may not
be stored or reproduced in any form
without permission.

"Queens Bar Bulletin"

(USPS Number: 452-520) is published monthly except June,
July, August, and September by Queens Public Media, LLC,
8900 Sutphin Boulevard, LL11, Jamaica, NY 11435, under
the auspices of the Queens County Bar Association. Entered
as periodical postage paid at the Post Office at Jamaica,
New York and additional mailing offices under the Act of
Congress. Postmaster send address changes to the Queens
County Bar Association, 90-35 148th Street, Jamaica, NY
11435.

©2022
The Queens County Bar Association
Advertising Office:
Queens Daily Eagle
8900 Sutphin Boulevard, LL11,
Jamaica, Queens, NY 11435
(718) 422-7412

JULY 2023
Tuesday, July 4 Independence Day — OFFICE CLOSED

Reliability Proven.
Trust Earned.

New Members

SER

David Aminov Colin Hicks
Bessie Bazile Mary-Ann E. Maloney Court Reporting
Peter W. Beadle Despina Manouladas o

Jordan M. Freundlich Bryon S. Moser

Innovative technology for remote depositions

Reliable and highly proficient court reporters
Lisa J. Friederwitzer Margarita Moshe ® Quick and easy scheduling and confirmations

® Lexitas OnDemand technology empowers immediate video conference links with assignment
Jaylene Gomez Iris Santiago placement

Steven Ben Gordon e Transcript integration o many case management systems

Process Service

e In-house Compliance aftorney who can provide free consulting to attorneys and research case
law

e Clients have a dedicated Account Manager and can track jobs and print copies of filed
affidavits via the client portal

® We service all 62 counties of New York State, the 21 counties of New Jersey and ALL
remaining 48 states, and we serve papers internationally

e We have great turnaround time and can service any paper anywhere, anytime

eLaw® Case Tracking

. . . ® The most robust case information available from New York, New Jersey, and Federal courts
TO A.dvertlse 11 the QC BA Bulletln e Save time on docket searching

® Never miss an appearance — get up to the minute alerts and info on all your cases
® Track case outcomes and recover the fees owed to you

Please Contact Michael Nussbaum at * Integrates with all major CMS platforms
(917) 783-0649, ] .
or email: michael@queenspublicmedia.com &E XITAS lexitaslegal.com

800-676-2401
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Big Apple Abstract Corp.

Lawrence M. Litwack, Esq.

Steadfast Title Agency, LLC Axiom, LLC

A Division of Big Apple Abstract Corp. A Division of Big Apple Abstract Corp.
Nikon Limberis
Counsel

. Serving the Legal and Real Estate communities since 1980

. Specializing in residential / commercial transactions and today's difficult market:
short sales and foreclosure proceedings

. Focusing on our client's specific title and non-title insurance needs, as well as
preparation of detailed ACRIS recordings and other pertinent documents

. Knowledgeable, experienced "In-house" staff / title closers

Sales Representatives:

Mitchell Applebaum  Susan Lovett
Lisa Feinstein ~ Larry "Cousin" Litwack  John G. Lopresto
Richard Sena ~ Moneesh Bakshi

Visit us at: www.bigappleabstract.com

42-40 Bell Boulevard, Suite 500, Bayside, New York 11361
(718) 428-6100  (516) 222-2740  (212) 751-3225  Facsimile: (718) 428-2064



www.bigappleabstract.com

4 | Queens Bar Bulletin | May 2023

What is the right level of federal taxation?
Immigration control? Support for the poor? Military
preparedness? Intervention in foreign conflicts?

These are “normal” political questions that ani-
mated our national democracy until January 6, 2021.

On that date everything changed. The United
States Capitol building was invaded by an armed
mob of more than 2,000 people seeking to violently
overturn the results of 2020 national election.

Five people were killed in this attack.

This mob violence was part of a written seven-
part plan approved by then-President Trump to
wrongfully overturn the 2020 election. See Google,
Wikipedia, “January 6 United States Capitol Attack”.

Prior to January 6, 2021 the Trump Campaign
and its allies brought 63 different lawsuits in State
and Federal Courts around the country seeking to
challenge the 2020 election results. All 63 cases were
lost. See Google, Wikipedia, “Post-Election Lawsuits
relating to 2020 U.S. Presidential Election”.

Under the above listed facts, it can be said that
President Trump committed the crime of treason in
violation of 18 U.S.C. Section 2381, which carries a
penalty of a minimum of five years imprisonment and
a minimum $10,000 fine and a maximum of death.

But most important for the nation, 18 U.S.C.
Section 2381 forbids a convicted Defendant “from
holding any office under the United States”.

“Treason” is defined in the United States
Constitution as “levying war” against the United
States. Was the armed mob attacking the United
States Capitol on January 6, 2021 “levying war™?

That is the legal, political, moral and deeply
disturbing question facing the nation in the next 19
months. At the end of that time, November 2024, the
next national election will be held.

Mr. Trump secks to be the Republican Party
candidate. He has been indicted for misconduct in
New York for filing false business records in connection
with the 2016 election. Criminal investigations are
continuing by the State of Georgia and in Washington,
D.C. by the Federal Justice Department concerning
his alleged misconduct in the 2020 election.

There is also a separate Federal Justice Department
Washington, D.C. criminal investigation concerning
Mr. Trump’s retention of classified government
documents after he left office in January 2021.

What happens now? Can we have a “normal”
pp
election with an indicted candidate?

Editor's Note

The Solution to our
Slow-Motion National Crisis

By Paul E. Kerson

This happened once before. Former Indiana State
Senator Eugene V. Debs was a Socialist Party candidate
for President in 1900, 1904, 1908, 1912 and 1920.

He was indicted and convicted for urging potential
United States soldiers not to fight in World War I in
1918. His conviction was affirmed by the United
States Supreme Court in 1919. See U.S. v. Debs, 249
U.S. 211, 39 S. Ct. 252 (1919).

He ran for President in 1920 from his prison cell
and lost again. His prison sentence was commuted to
time served by President Harding in 1921.

In deciding what to do now, we must look to
US. v. Debs, cited above. Imprisoning political
candidates for treason is an action worthy of lesser
nations. That is the teaching of President Harding’s
sentence commutation but not pardon of Mr. Debs.
See Google, Wikipedia, “Eugene V. Debs”.

By commuting the sentence, and not pardoning
Mr. Debs,
prohibition against Mr. Debs’ holding public office.

President Harding continued the

Did Mr. Trump commit treason? Five people are
dead in an armed attack on the United States Capitol
that he helped to plan.

Should the nation be put through the destabilizing
spectacle of four felony trials of a former United
States President while he is a candidate during an
election year?

The answer is found in 18 U.S.C. Section 3161 (h)
(2) and U.S. v. Djokic, 2023 WL 167494 (S.D.N.Y.
2023).

In 18 U.S.C. Section 3161 (h) (2) permits Deferred
Prosecution Agreements. The Prosecutor drafts and
signs a Court-approved written Agreement with
the Defendant wherein the Government agrees to
indefinitely postpone the prosecution so long as the
Defendant changes his behavior as written in the
agreement.

In U.S. v. Djokic, cited above, sets forth a well
written Deferred Prosecution Agreement.

In the case of Mr. Trump, a Deferred Prosecution
Agreement should include the following provisions:

(a) lifetime abstention from running for public

office.

(b) lifetime abstention from campaigning for

anyone else running for public office.

() lifetime abstention from raising funds for

election campaigns at any level of government.

The goals of this Deferred Prosecution Agreement

are as follows:

Four criminal trials of a former President during
an election season where he is a candidate will

destabilize our judicial and political systems.

. Running a candidate under indictment, let
alone four separate indictments in three separate
cities does serious harm to the party that
nominates him, thus creating damage to the two-

party system.
The two-party system is essential to solving the
“normal” important political questions set forth in
the beginning of this article.

In order to accomplish this, I am hopeful that the
Federal Justice Department will host meetings at the
highest level as follows:

1. A meeting with the District Attorney of New York
County, New York and the District Attorney of
Fulton County, Georgia in an effort to persuade
them to sign on to this Deferred Prosecution
Agreement.

. Meet with the adult children and business
associates of the Trump Organization and
convince them that it is in the best interest of
their golf course, apartment house and hotel
business for Mr. Trump to sign this Deferred
Prosecution Agreement.

. Meet with the top officials of the Republican
Party and convince them that the Federal Justice
Department is specifically interested in the
continued health of the Republican Party because
we cannot have a two-party system without it in
order to solve the “normal” important political
questions set forth at the outset of this article.

. Meet with Mr. Trump himself and his attorneys
and express to him that the United States
Government and its Justice Department does not
wish to treat its former Presidents in any kind of
punitive way. Convince him that his legacy, at age
76, is to rebuild his golf course, apartment house
and hotel business such that he leaves it to his adult
children in much better financial shape than it is
today. Assure him that four or more prosecutions
will undoubtedly be extremely detrimental to
these businesses in a way that no one can control.
Tell him that he owes it to the memory of his late
father, Fred Trump, to pass on the family business
better off then when he inherited it.

If the private persuasion above does not work then
Public Opinion should be mobilized, starting with
public speeches by top Republican Party officials,
members of the Trump family and his business

associates. It would be important to convince the

CONTINUED ON PAGE 5
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ADVISORS & ACCOUNTANTS

Build your trust and
estate administration

process on a
solid foundation.

We provide the
support you need for
administration and
tax efficiency.

STRENGTH IN GERTAINTY

S——

Editor's Note

The Solution to our
Slow-Motion National Crisis

CONTINUED FROM PAGE 5

business associates and family of Allen Weisselberg and Michael
Cohen to issue public statements urging Mr. Trump to sign the
proposed Deferred Prosecution Agreement. These former business
associates of Mr. Trump have been convicted and imprisoned by
Courts at the urging of prosecutors seeking their testimony.

It is up to all of us, Democrats, Republicans and Independents,
to save the Republican Party from its coming self-destruction in
nominating a candidate who committed treason. Efforts to convict
him in an election year are unseemly, distasteful, destabilizing,
unworthy of a great nation and likely to backfire.

Preserving the two-party system to conduct the debate about
“normal” important political questions listed above is an effort we
all must make.

Without this effort, where are we? With a former Head of State
who has committed treason and will likely do so again? What does
this do to our foreign relations and our military? What does this
do to ourselves?

The successful conclusion of a Deferred Prosecution Agreement
for Mr. Trump pursuant to 18 U.S.C. Section 3161 (h) (2) should
be the national goal of every American. Our Federal Government
is worth preserving.
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COUNSEL TO THE PROFESSION: PARTNER WITH US, WE HANDLE THE COMPLETE WORK COMP PROCESS!

Pyrros & Serres LLP | 718. 626. 7730 | www.nylaw.net | newcasecenter @nylaw.net
Queens: 31-19 Newton Ave, ath Floor Astoria, NY 11201 | Brooklyn: 111 Livingston St., Svite 1928, BK NY 11201 | Bronx: 149 East 149th St., Bx, NY 10441
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HOS & SERRES i.LP

FIGHTING FOR THE RIGHTS OF INJURED WORKERS

EXPAND YOUR LAW PRACTICE CAPABILITY WITH PYRROS & SERRES, LLP.
WORKERS’ COMPENSATION AND SSI/SSD IS WHAT WE DO!

Does your client have a work related accident, or an existing Workers’ Compensation claim?
Are they out of work and need to file a Social Security Disability claim?
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The Law Oftices of

FRANK BRUNO JR.

Here For You

and Your Family

1
3
*
*
'
4
.
+

Our Practice Areas are
Elder Law & Estate Planning
Probate
Guardianship
Divorce

Real Estate

69-09 Myrtle Avenue,
Glendale, NY 11385

For more information:

Phone: 718-418-5000

www.FrankBrunoLaw.com

Directory Corrections

COMO, Ida P. 718-928-3355 | F. 718-928-3353
66-50 Myrtle Ave, Glendale, NY 11385-7057
ida@silvagniandcomolaw.com e silvagniandcomolaw.com

DEBERRY, Melissa B.
88-11 Sutphin Blvd, Jamaica, NY 11435-3720

DESIRE, Stephanie Bernadel P. 718-864-7808
137-21 83 Ave, Apt 3N, Kew Gardens NY 11415-1514 « bernadel.stephanie@gmail.com

DOUGHERTY, Donna P. 718-286-1515 | F. 929-346-3301

P.718-298-1117

97-77 Queens Blvd, Ste 600, Rego Park, NY 11374-3317 « ddougherty@jasa.org
P. 718-458-1489 | F. 718-639-1854

DRUCKER, Daniel
37-06 82 St, Jackson Heights, NY 11372-7017
ddrucker@druckerlaw.net « www.druckerlaw.net

P. 718-298-0388

FOX, Tracy Ann Catapano
88-11 Sutphin Blvd. Jamaica NY 11435-3710  tcfox@nycourts.gov

GRAYS, Marguerite A. .P. 718-298-1100
88-11 Sutphin Blvd Jamaica NY 11435-3716 « mgrays@nycourts.gov

GREENBERG, Todd D. P. 718-268-0400
118-21 Queens Blvd, Ste 306, Forest Hills NY 11375-7279 « todd@queenslaw.com

HECHT, Warren S P. 929-224-2132
118-21 Queens Blvd, Ste 518, Forest Hills, NY 11375-5554
warrenhecht86@gmail.com « www.appeals-lawyer.net

KAPLAN, James S. P. 646-383-3688 | F. 646-383-3693
390 Fifth Ave., Rm 900, New York NY 10018-8125 « jskaplanesq@gmail.com

KESSLER, Cary David P. 516-433-4220 | F. 516-939-4220
Farley & Kessler PC, 55 Jericho Tpke, Ste 204, Jericho, NY 11753-1013
cdk@farleykessler.com  www.farleykesslerpc.com

KNOPE, Stephen A P. 718-298-1443/1417
125-01 Queens Blvd, Rm E335, Kew Gardens, NY 11415-1516 « sknopf@nycourts.gov

LANE, Howard G.

LUMAS, Lionel P. 718-880-2429
72-43 Manse St., Forest Hills, NY 11375-6726 « 77malfini@gmail.com

LUZHANSKY, Evelina P. 718-749-4466
7 Roscoe Ct., Greenvale, NY 11548-1143 « pdlawyer@yahoo.com

MEDEROS, Paul G. P. 212-332-4485 | E 646-626-6416
45 Rockefeller Plz, Ste 2000, New York NY 10111-3193 « pmederos@aol.com

OBIORA, Joseph N. P. 718-297-3705 | F. 718-297-3504
146-08 Hillside Ave., Jamaica, NY 11435-3327 « info@josephobioralaw.com

PARRIS, Fay Y. P. 347-551-7481
202-06 113 Ave., St. Albans, NY 11412-2517 e parrisfay@gmail.com

SURACI, Joseph A P. 646-477-2238 | E 718-263-6586
65-20 79 St., Middle Village, NY 11379-2717 » jsuraci@verizon.net

SEEWALD, Robert J. .P. 718-286-1500 | E 718-275-5352
97-77 Queens Blvd, Ste 600, Rego Park, NY 11374-3317 « rseewald@jasa.org

WOODBURN, Dianne O........cccoeuururvirrirrinnnnnes P. 718-286-1500 x1590 | F. 718-275-5352
97-77 Queens Blvd., Ste 600, Rego Park, NY 11374-3317 « dwoodburn@jasa.org

QUEENS COUNTY CIVIL COURT

89-17 SUTPHIN BOULEVARD, JAMAICA, NY 11435

ALAN JAY SCHIFF, Supervising Judge - 718-262-7333
Jillian A. Tivin, Court Attorney to Judge Schiff

The Clerk of the County is Doreen Hanley - 718-262-7300
The Deputy Chief Clerk is Barbara Oliveri

CIVIL COURT JUDGES COURT ATTORNEY TEL. NO.
IraR. Greenberg Samantha Yu 718-262-7379
David M. Hawkins .... .Johanna Carmona 718-262-7359
Hon. Cassandra A. Johnson.. . ... 718-262-7373
Joseph F. Kasper . Daniel Kogan ... 718-262-7368
John C.V. Katsanos. . Catherine Papageorgiou ... 718-262-7394
Claudia Lanzetta Carina Vitucci 718-262-7373
Lisa Lewis 718-262-7382
Karen Lin Michael J. Golia 718-262-7391
Andrea S. Ogle .Adam M. Diker ... 718-262-7365
Sally E. Unger** .... . Beverly Benjamin-George ... 718-298-0241
Hon. Lourdes M. Ventura* Jasmine I. Valle 718-298-1371
*Justice of the Supreme Court | **Acting Justice of the Supreme Court

QUEENS COUNTY HOUSING COURT

JOHN S. LANSDEN, Supervising Judge, 718-262-7354
LORI HYMAN, Court Attorney to Judge Lansden

HOUSING COURT JUDGES COURT ATTORNEY TEL. NO.
Clinton J. Guthrie Shanna L. Butler 718-262-7351
Jeannine Kuzniewski Jill Krol 718-262-7121
Clifton A. Nembhard . .Eva M. Pena.... ... 718-262-7398
Maria Ressos Amira E. Hassan .... 718-262-7314
Enedina P. Sanchez Agata Rumprecht-Behrens...................... 718-262-7363
Kimon C. Thermos Adam S. Waldbaum 718-262-7311

OTHER CIVIL COURT DEPARTMENTS

General Clerk’s Office 718-262-7138
Judgments & Appeals 718-262-7140
Landlord & Tenant. ....718-262-7145
Small Claims 718-262-7122/3
Special Term 718-262-7180
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Time sure does fly. A year has come and gone
in what feels like a blink. Nevertheless, much was
accomplished.

A year ago this association had just begun its
journey toward financial health. A plan put in place
two years ago, to build a sponsorship program, sell
our building and lease new office space, had just
begun to be executed. Our hope and expectation was
that over this past year we would grow our sponsor
base, sign a contract for the sale of the building and
move into our new space. We did not quite achieve all
of this but we certainly made progress on all fronts.

Sponsors: Our platinum sponsorship program has
been a fantastic success. It has given us new life and
allowed us to continue and even expand our wonderful

any event, the work is now, finally, largely complete
and the space is beautiful. We should be moving our
office over in a matter of days and once we do we
look forward to inviting you for a tour of your Bar
Association’s new home.

With my term as President ending on May 31 this
will be my last President’s message to you. While I
cannot honestly say I will miss writing these messages
I can say that, overall, I will miss this position.
I enjoyed this past year and I confess to being
surprised by that. I thought it would be a lot of time,
a tremendous responsibility and a not too healthy
dose of aggravation. Indeed, it was a lot of time
and a big responsibility, but very little aggravation.
On the contrary, much like in my professional life,

President’s Message

A Final Note

By Adam Moses Orlow

I found the attorneys I worked with on our board
specifically, and in this association generally, to be
cordial, respectful, and dare I say...pleasant. I count
many among you as friends largely as a result of the
time I spent being active in this association. I also
went to countless events of both this association
and our Affinity Bar Associations this year, many of
which I otherwise would not have gone to if I were
not president, and I thoroughly enjoyed them.

So, this being my final President’s message, here is
my final message to you as President. Become active.
In this Association, sure. But also in other areas of
your community. You will do some good and find a
sense of fulfillment in that. And, you will likely meet
some wonderful people along the way.

events and programs. Jonathan Riegel, our Executive

Director, has done a fabulous job of reaching out
to the Queens corporate community as well as our
Queens based law firms and creating partnerships
with them to gain access to our members. Those
who sponsored last year have seen the value of that
investment and, as a result, every one of our corporate

and platinum sponsors who sponsored us last year has

@@-843 - Queens County Bar Association

90-35 148" Street, Jamaica, New York 11435 @ Tel 718-291-4500 @ Fax 718-657-1789

T

returned to sponsor us again this year. Additionally, <
o

we have added a number of new sponsors this year % R
. ‘?/70-&“\\"
and we look forward to our sponsorship program

expanding even further next year. Many thanks
to our sponsors for supporting us. Please go to our

SPECIAL MEMBERSHIP MEETING NOTICE

website at www.qcba.org to see who they are.

The sale: Ac the beginning of the year we had a TO THE MEMBERS OF THE QUEENS COUNTY BAR ASSOCIATION:
buyer that expressed interest. We had moved through
The undersigned members of the Queens County Bar Association have submitted the attached proposed
bylaws amendments for consideration by the membership of the Queens County Bar Association.
Consistent with the provisions of Article XV, Section 1, of the By-Laws of the Queens County Bar
Association. The signatories to this petition are:

the process with them but it never came to the point
of a signed contract, and ultimately, that buyer would
not commit. Nevertheless, I am pleased to report that
we have had a number of parties express interest over

. Michael Abneri Kristen Dubowski ~ Sharifa Milena Nasser Hamid Siddiqui
the past few weeks and the QCBA Fund, Inc. is very Frank Bruno, Jr. Etan Hakimi Adam Orlow Sydney Spinner
close to signing a contract with one of them. Joseph Carolla III Joshua Katz A. Camilla Popin Zenith Taylor

. . Desiree Claudio Michael Kohan Estelle Roond Jasmine Valle
The move: We have a signed lease for space directly Ruben Davidoff Sandra Munoz Joel Serrano Clifford Welden

across the street from the Supreme Courthouse. The
lease was signed in November. We anticipated then

W & v P Therefore, a SPECIAL MEETING of the Queens County Bar Association will be held virtually
via Zoom on TUESDAY, JUNE 6, 2023, at 1:00 P.M. The sole matter to be considered and voted
upon at this meeting shall be the proposed amendments to the bylaws of the Queens County Bar
Association.

that we would move in January or February. Yet, to
our great frustration, it is now late May and we have
not yet moved. Why? Construction! As part of our

lease agreement our landlord agreed to build out the The meeting may be accessed at:

space to our specifications. Well, that has taken a lot
1 . https://us02web.zoom.us/j/88392767413?pwd=Q3NaV1VxWnB5SUVNCemJiWHdvMORsQT09
onger than we expected. Of course, construction

work always takes longer than expected so I guess Meeting ID: 883 9276 7413

One tap mobile

Passcode: 376144
+19292056099,,88392767413# US (New York)

we should have adjusted our expectations but had
+16469313860,,88392767413# US

we done that then it would have taken longer still

+1 646 931 3860 US

+1 301 715 8592 US (Washington DC)
+1 309 205 3325 US

+1 669 444 9171 US

+1 689 278 1000 US

+1 253 205 0468 US

+1 346 248 7799 US (Houston)

+1 386 347 5053 US

because, as previously stated, construction time Dial by your location +1 929 205 6099 US (New York)
+1 312 626 6799 US (Chicago)
+1 305 224 1968 US
+1 564 217 2000 US
+1 669 900 6833 US (San Jose)
+1 719 359 4580 US
+1 253 215 8782 US (Tacoma)
+1 360 209 5623 US
+1 507 473 4847 US

Find your local number: https://us02web.zoom.us/u/kCkInvgpA

always exceeds expectations. If you got through that
last sentence scratching your head wondering if it
made sense, then maybe you have a small taste of
the frustration we have felt watching things move at
what felt like a snail’s pace these last few months. In

Dated: May 12,2023
Jamaica, N.Y.


www.qcba.org

8 | Queens Bar Bulletin | May 2023

Vb,
§4% QUEENS COUNTY BAR ASSOCIATION
‘%ﬂ WS 90-35 148" Street, Jamaica, NY 11435 o Tel 718-291-4500 « Fax 718-657-1789 « www.QCBA org « CLEQQCBAORG

PRESIDENT: MICHAEL D. ABNERI
AcADEMY OF Law Dean: Michael D. Abneri, Esq.
ACADEMY OF LAw AssOCIATE DeANs: Kristen J. Dubowski Barba, Esq. ® Hon. Darrell L. Gavrin ¢ Leslie S. Nizin, Esq. * Violet E. Samuels, Esq. * Hamid M. Siddiqui, Esq.

Sponsored by:

‘oung Lawyers Committee & The Bankruptcy Law Committee

THE ABCs
BANKRUPTCY

[ MITRA HAKIMI

- REALTY GROUP -

HOSTED BY: Sydney Alyson Spinner, Esq. & Etan Hakimi, Esq.

PANELISTS:
Norma E. Ortiz, Esq. — Co-Chair, Bankruptcy Law Committee
James P. Pagano, Esq. — Co-Chair, Bankruptcy Law Committee

U Part 1: June 7, 2023, 1:00pm: Chapter 7
U Part 2: June 14, 2023, 1:00pm: Chapter 11
U Part 3 June 21, 2023, 1:00pm: Chapter 13

CLE Credit: 1.0 in Professional Practice for each session
Transitional Course - Valid for All Attorneys.
ACCREDITATION: QCBA has been certified by the NYS CLE Board as an Accredited CLE Provider in NYS, 10/2022 - 10/2025.

Great for Newly Admitted Attorneys!
Free to all QCBA members. Non-Member: $35.00 each session

PROGRAM:
h part will focus on both the creditor side and the debtor sid
followed by a Q&A panel discussion.

REGISTERNOW > WWW.QCBA.ORG or EMAIL: CLE@QCBA.ORG

Must Register & Pay by May 8t to receive ZOOM access.
No Refunds/credits if registration is not canceled by May 8, 2023.
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Implicic Bias: Deal Wich l¢

Sponsored by:

@ CLAUDIO & ASSOCIATES| 4P PSR

PYRROS, SERRES & RUPWANI

WORKERS COMPENSATION

|
Jasmine |. Valle, Esq., Moderator

David Paul Horowitz, Esq.

Katryna Kristoferson, Esq.
Principal Law Clerk to the Law Offices of

David Paul Horowitz, PLLC

Law Offices of

Hon. Lourdes M. Ventura David Paul Horowitz, PLLC

ProGRAM: Implicit bias is real, has real world consequences, and can be deadly. Join us to discuss whether
an individual can gain insight into their own biases, whether having implicit bias necessarily means an
individual will act in a biased way, and what does and doesn’t work to curb implicit bias.

Finally, does implicit bias tell us more about the individual or the larger society in which we live?

CLE Credit: 1.0 in Diversity
ACCREDITATION: QCBA has been certified by the NYS CLE Board as an Accredited CLE Provider in NYS, 10/2022 - 10/2025.

QCBA Members: S0 ¢ Non-Members: $35

ZOOM link will be provided to registrants 24 hours before the program. Must Register & Pay by June 7th.
REGISTER > WWW.QCBA.ORG or EMAIL: CLE@QCBA.ORG

No Refunds/credits if registration is not canceled by June 7, 2023.

Mitra Hakimi Realty Group, LLC

104-14 Metropolitan Avenue
Forest Hills, NY 11375
0: (718) 268-5588

E: etan@mitrahakimi.com
www.MitraHakimiRealty.com

Etan Hakimi, Esq.
Licensed Associate
Real Estate Broker

=

=

MITRA HAKIMI
- REALTY GROUP -

**Eligible for Part 36 Fiduciary as Real Estate Broker (Fiduciary ID# 773222)**

We are a family owned and operated boutique
real estate brokerage company and routinely
work with attorneys and their clients on real

estate sales and leasing matters. We offer free

property evaluations at no cost or obligations
which are particularly helpful for Divorce
matters, Guardianships, Estate Administration,
Partnership Disputes and Partition Actions.

Examples of our 5 Star Zillow Reviews from our Happy Clients: 2

Etan Hakimi demonstrated professionalism from the beginning to the
end. He provided expertise and knowledge of the industry and was able
to guide me through the entire process of selling my mother’s home.
| would highly recommend working with Mr. Hakimi .

—Wanda M.

| cannot recommend Etan highly enough. From the very beginning, we
charted a sale plan and it worked flawlessly. Etan is extremely
knowledgeable in navigating the complexities of selling a home and
guided me every step of the way, | had a special situation where timing
of the sale was critical. Etan worked exceptionally hard to ensure that
we hit our targets. Aside from being an awesome professional. He’s just
a really nice guy and a pleasure to work with. A truly fantastic
experience.
- Richard A.

| became the Executor of my Aunt's estate which included a condo she
owned in Queens. Etan was recommended by our estate attorney to be
our realtor. He was great from the very beginning! He was always very
professional and extremely knowledgeable about the real estate
market. | live in New Jersey and he made the difficult task of selling my
Aunt's condo in Ridgewood NY an absolute pleasure. He helped me with
every aspect of the entire process. With Covid entering the picture, it
became a long process and he was wonderful every step of the way. He
spent a lot of time answering numerous questions, always returning
calls promptly and keeping me updated on different strategies to sell
the condo. | would recommend him and his team very highly!
—JoanT.
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Should the First Department Have
Dismissed for Misdescription of Body Type
Many of the Parking Summonses It Upheld:

In Matter of Sysco Metro NY, LLC v City of New
York, 168 AD3d 459 (2019), the Appellate Division,
First Department, affirmed the IAS court in upholding

367 parking summonses although the IAS court noted
that many of them misdescribed the body type of
the summonsed vehicles. It would seem that the First
Department overlooked misdescription of body type
and that the IAS court disregarded this misdescription
insofar as any of the 367 summonses contains this
misdescription.

VTL 238(2) provides for service of a parking
summons on the operator or owner of a motor vehicle
and requires the summons to contain five vehicle
identification elements. Those mandatory elements are
1) plate designation, 2) plate type, 3) expiration date of
registration, 4) make or model of vehicle, and 5) body
type of vehicle. However, a parking summons may omit
the plate type or expiration date if that information is not
shown on the license plates or registration sticker of the
vehicle and the summons so states (VTL 238(2-a)(a)).

Sysco affirmed the IAS court’s decision (i.e., 59 Misc 3d
727 (Sup Ct, NY County 2017)), which dismissed 1019

parking summonses upon a finding they misdescribed

the body type of tractors by describing it “as anything
other than “TRAC’ or ‘tractor’” (Sysco, 59 Misc 3d at
735). “Each of these [1019] summonses listed the body
type notasa ‘tractor, butasa ‘truck,”a ‘DELV, or another
notation” (id., at 729).

In Sysco (168 AD3d 459), the City argued that requiring
a parking summons to list the five mandatory vehicle
identification elements “is infeasible and that imprecise
designations of body types may be upheld.” (The City

BY DENNIS BOSHNACK

made those arguments for summonses issued to tractors
without registration stickers stating the tractors’ body
type (see appellants-cross-respondents brief [City’s brief]
in Sysco, 168 AD3d 459, at, e.g., 1-2)). The Appellate
Division rejected those arguments as unavailing (Sysco,
168 AD3d 459).

Besides dismissing 1019 summonses for misdescription
of body type, the IAS court also upheld “367 ‘lift gate’
summonses [that allege] tractors violated 34 R.C.N.Y.
4-08(k)(7), which prohibits a commercial vehicle from
parking on a street with the vehicle’s lift gate down while
the vehicle is unattended. Each summons, however, lists
the license plate and state of the tractor, which has no lift
gate but pulls a trailer housing the lift gate. Many of these
summonses also do not list the offending tractor’s body
type as ‘tractor” (Sysco, 59 Misc 3d at 730).

However, insofar as that misdescription of the tractor’s
body type exists, it would seem the First Department
overlooked it when upholding the 367 summonses.
It upheld those summonses without mentioning that
misdescription and stated the “[IAS] court correctly
found that the [lift gate summonses] propetly specified
tractors as the body types” (Sysco, 168 AD3d at 461). The
IAS court ignored that misdescription except to state,

“Many of these summonses also do not list the offending
tractor’s body type as ‘tractor’” (Sysco, 59 Misc 3d at 730).

Like the TAS court, the Appellate Division upheld the
lift gate summonses on the ground that, because VIL
238(2) applies to service of a summons on the operator
or owner of a motor vehicle and a trailer is not a motor
vehicle, “[rJespondents rationally interpreted the statute
to allow for a summons to be issued to the owner or

operator of the tractor to which an offending trailer is
attached” (Sysco, 168 AD3d at 461).

While a tractor attached to a trailer may be
summonsed for a lift gate violation, VIL 238(2), which
must be strictly complied with (Matter of Nestle Waters
N. Am., Inc. v City of New York, 121 AD3d 124, 129 (Ist
Dept 2014)), requires a parking summons to identify
the summonsed vehicle (and thus its owner, whom the
summons charges with a parking violation) by stating the
vehicle’s 1) plate designation 2) plate type 3) expiration
date of registration; 4) make or model, and 5) body
type--except a parking summons may omit the plate
type or expiration date if that information is not shown
on the license plates or registration sticker of the vehicle
and the summons so states (VITL 238(2-a)(a)). VIL
238(2-a)(b) provides that “[i]f any information which
is required to be inserted on a notice of violation [a/k/a
“parking summons” and “parking ticket’] is omitted
from the notice of violation, misdescribed, or illegible,
the violation shall be dismissed upon application of the
person charged with the violation” regardless of whether
the violation took place. Like omission, “a misdescription
of any of the five mandatory identification elements also
constitutes a jurisdictional defect mandating dismissal”
(Nestle, 121 AD3d at 128-129 (citing Matter of Wheels,
Inc. v Parking Violations Bur. of Dept. of Transp. of City of
N.Y, 80 NY2d 1014, 1016 (1992))).

Dennis Boshnack is a _former Administrative Law Judge
of the New York City Parking Violations Bureau. He now
practices before the bureau.

When It’s Good To Have “Unclean Hands.”

As lawyers we know “unclean hands” is not a good
thing. It refers to the questionable actions of a party that
results in them being partially at fault for a resulting
litigation and may prevent recovery. But is there a time
when it’s good to have “unclean hands?”

With the easy accessibility of a local grocery or fruit
stand, we can pop in and get fresh veggies or pick a up
a bundle of colorful flowers for our table. While we are
not required to maintain a small farm in our back yard
to survive, the health benefit of digging in the dirt and
cultivating growth are well documented.

According to Web MD, gardening can make you feel
more peaceful and content by focusing your attention on

BY DIANA THE HAPPY LAWYER

the moment and away from negative thoughts. Your self-
esteem improves when you see the results of your efforts
in planting and tending to your garden and your sense
of pride increases when you see healthy plants growing.
The physical movements of digging, raking, and weeding
are great exercises that reduce anxiety and depression and
ward off dementia. Joiningacommunity garden increases
social connection, a support system and teamwork.
Science World magazine reports that scientists have
discovered that soil contains a mycobacterium that
increase the brain’s production of serotonin — the “happy
chemical.” The National Library of Medicine published
the results of a study of people of an average age of 76

years showing increased levels of brain nerve growth
factors and improved memory after performing 20
minutes of gardening.

Your cognitive brain functions will benefit from an
investigation of the type of plants you want, the proper
soil, watering and sunlight needed to increase the chance
of success. Remember to wear the proper shoes, gloves,
and clothing to prevent the risk of injury or sunburn and
even if you don’t have a back 40 (inches) you can grow
flowering plants or herbs right inside your home on the
windowsill or a balcony.

Planting season is upon us, so go out and get your

hands dirty!
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CONTINUED FROM PAGE 1

because it lacks the intuition of a human practitioner
who would know to first confirm the jurisdiction of
the client’s situation. The program does not know what
kind of intellectual property application the client has
and does not know how to ask such a question to the
client. Instead, ChatGPT makes an excessively general
reference in its response to an “intellectual property
office” and tries to produce an answer that covers
“trademark, patent, or other intellectual property.”

ChatGPT also does not know how to emphasize
critical details in its response that a human practitioner
would likely have known to do here, such as the fact
that a Notice of Opposition filed against the client
signals the beginning of an inter partes proceeding
before the Trademark Trial and Appeal Board (TTAB).
A client receiving a Notice of Opposition is akin to
them getting served with a Summons and Complaint.®
They are about to face long and contested litigation
ahead at the TTAB, complete with discovery, experts,
witnesses, and a trial—all with strict deadlines. A
human practitioner would have emphasized these
critical details to convey a sense of urgency to the client.

ChatGPT does not go that far.

II. ChatGPT will give information that is correct
but incomplete.

Prompt #2: Prompt #2: How much time do I have to
respond to a Notice of Opposition?

ChatGPT: The amount of time you have to respond
to a Notice of Opposition depends on the specific
intellectual property laws and regulations governing
the relevant jurisdiction where the opposition was
filed. Generally, you will have a set period of time to
respond, which is typically a few months from the
date you receive the Notice of Opposition.

For example, in the United States, if you receive
a Notice of Opposition against your trademark
application, you will have 30 days from the date of
service of the opposition to file an answer with the
Trademark Trial and Appeal Board (TTAB) or to
request an extension of time to file an answer. In
the European Union, the period for responding to a
Notice of Opposition against a trademark application
is three months from the date of publication of the
application.

It is important to note that failing to respond
to a Notice of Opposition within the prescribed
time period can result in the abandonment of your
application or the granting of the opposition, which
could prevent you from obtaining the intellectual
property registration you sought. It is therefore crucial
to act promptly and seek legal advice if you receive a
Notice of Opposition.

Here, ChatGPT has told the client they have 30 days
from the date they were served the Notice of Opposition
to file their Answer with the TTAB. This is true, but not
completely true.

ChatGPT Helped Me Draft
an Answer to a Notice of Opposition

BY TANEEM KABIR, KABIR LAW PLLC

37 CFR § 2.105 states: “When an opposition. . .with
proof of service. ..has been filed and the correct fee has been
submitted, the [TTAB] shall prepare a notification...
[identifying] the title and number of the proceeding
and the application involved and shall designate a time,
not less than thirty days from the mailing date of the

notification, within which an answer must be filed.”
[Emphasis added] However, Section 310.03(a) of the
Trademark Trial and Appeal Board Manual of Procedure
(TBMP) also states “it is the general practice of the Board
to allow the defendant in an opposition. . .proceeding 40
days from the mailing date of the notification in which
to file its answer.” [Emphasis added]

A human practitioner knowledgeable in TTAB
procedure would not have told the client they have only
30 days to respond to the Notice of Opposition. Instead,
depending on the date of the TTAB’s notification, the

client may have had up to 40 days to answer.

III. There is a certain art to asking the right prompts
to ChatGPT.

Prompt #3: I have a US trademark application, so only

give me responses related to US procedure.

CHAT GPT: Sure, if you have a US trademark
application and receive a Notice of Opposition, you
will have 30 days from the date of service of the
opposition to file an answer with the Trademark Trial
and Appeal Board (TTAB) or to request an extension
of time to file an answer.

If you need more time to respond to the opposition,
you may file a request for an extension of time to
answer, which will give you an additional 30 days to
respond. You may request up to five extensions of 30
days each, for a total of 180 days.

If you fail to respond to the Notice of Opposition
within the prescribed time period or fail to file a
request for an extension of time, your trademark
application may be deemed abandoned, and you may
lose the opportunity to register your trademark.

It is important to note that responding to a Notice
of Opposition can be complex and may require
legal expertise. It is recommended that you seek the
assistance of a qualified trademark attorney to help
you prepare your response and protect your rights.

I wanted ChatGPT to stop generalizing about which
“intellectual property office” rules I had to follow
in my roleplay as a client. I told the program I had a
US trademark application. Its response to this prompt
revealed two things:

First, a client using ChatGPT would need to know
beforehand there is a difference between the TTAB and
foreign intellectual property offices when it comes to the
Opposition process.” Moreover, a client would need to
have the appreciation these differences were substantial
enough to warrant prompting ChatGPT to limit its
responses to the client’s jurisdiction. If a client did not
have this prior knowledge or appreciation before using
ChatGPT, they may have continued to receive responses

from the program that were generalized to cover multiple
jurisdictions.

Second, ChatGPT offered some new and vital
information about extending the client’s time to answer
the Notice of Opposition. Note that I did not ask
ChatGPT how I could get extra time to answer. My
prompt was strictly about limiting the conversation
to the US opposition process. The program provided
information about an extension as if it was an
afterthought. It is uncertain whether the program would
have conveyed this important detail later on in the
conversation. If a real client had not requested ChatGPT
to limit its future responses to TTAB rules, it is possible
the client may have never been told anything about
extending their time to answer the Notice of Opposition.

IV. ChatGPT does not know how to strategize.

Prompt #4: How do I file a request for an extension of
time to answer?

ChatGPT: To request an extension of time to answer
a Notice of Opposition in a US trademark application,
you must file a written request with the Trademark
Trial and Appeal Board (TTAB) before the expiration
of the 30-day response period. The request must
include:

1. The name and address of the party making the
request for extension;

. The serial number or registration number of the
trademark application or registration involved in
the opposition;

. The name and address of the opposing party;

. A statement of the grounds for the extension
request;

The length of the extension requested (e.g., 30
days); and

. The signature of the party making the request or
its authorized representative.

The request for extension can be filed online
through the Electronic System for Trademark Trials
and Appeals (ESTTA) or by mail, fax, or hand
delivery to the TTAB. You should ensure that your
request is received by the TTAB before the expiration
of the 30-day response period to avoid the risk of your
trademark application being deemed abandoned.

It is important to note that the TTAB may grant or
deny a request for extension of time in its discretion,
and that multiple requests for extension may not
always be granted. Therefore, it is advisable to provide
a sufficient explanation for your need for an extension
and to ensure that your request is filed in a timely

manner.

The six-point list above is mostly accurate as to
what an Applicant’s request for an extension to answer
must contain. But the program failed to inform the
client of the best strategy for getting an extension and,
ultimately, setting up the framework for resolving the
mactter entirely.

CONTINUED ON PAGE 11
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ChatGPT Helped Me Draft an Answer to a Notice of Opposition

CONTINUED FROM PAGE 10

ChatGPT says the client “must file a written request
with the [TTAB].” However, TBMP Section 310.03(c)
states: “The time for filing an answer may be extended
or reopened by stipulation of the parties, approved by
the Board, or on motion granted by the Board, or by
order of the Board.”

There are four different ways to extend the client’s
time to answer the Notice of Opposition, one of
which is a stipulation between the parties. ChatGPT
does not offer this strategy at all in its response. A
human practitioner would know that picking up the
phone and talking to your adversary about extending
professional courtesies or building rapport is one of
the best ways to start an adversarial proceeding. A
human practitioner would recommend getting the
other side’s consent for an extension before directly
requesting the TTAB’s permission for same. By
following ChatGPT’s

layperson client may have ended up losing a valuable

explicit instructions, the

opportunity to connect with their adversary.

V. ChatGPT will give patently false information.

Prompt #6: Can you give me a sample of an answer
to a Notice of Opposition?

Chat GPT: Sure, here is a sample answer to a Notice
of Opposition in a US trademark application. This
sample is for illustrative purposes only and should
not be relied upon as legal advice.

[Your Name and Address]
[Date]

Trademark Trial and Appeal Board
US Patent and Trademark Office
P.O. Box 1451

Alexandria, VA 22313-1451

Re: Opposition No. [insert opposition number]
Trademark Application Serial No. [insert serial
number]

To Whom It May Concern:

Respondent, [your name], by and through its
undersigned counsel, hereby answers the Notice of
Opposition filed by Opposer, [opposer’s name], on
[date of opposition], in the above-referenced matter.

Preliminary Statement

Respondent denies all allegations of the Notice of
Opposition that are not expressly admitted herein.

Response to Allegations

[Here you would include your response to each
allegation of the Notice of Opposition. Your
response should be numbered and should directly
address each allegation in the Notice of Opposition.
You should include any relevant legal arguments and
supporting evidence.]

Affirmative Defenses

BY TANEEM KABIR, KABIR LAW PLLC

[Here you would include any affirmative defenses that
you wish to assert, such as fair use, lack of likelihood
of confusion, or abandonment. Your affirmative
defenses should be numbered and clearly stated, and
you should provide a legal basis for each defense.]
Prayer for Relief

Respondent respectfully requests that the opposition
be dismissed, and that the USPTO approve the
trademark application. Respondent also requests any
further relief that may be just and proper.

Respectfully submitted,

[Your signature]

[Your Name]

[Your Address]

[Your Phone Number]

[Your Email]

[Your Bar Admission Information]

Note: This is just a general template, and your
specific answer to a Notice of Opposition may vary
based on the specific allegations and facts involved in
your case. It is highly recommended that you consult
with a qualified trademark attorney for guidance on
how to draft an effective response.

Continuing my roleplay as a typical client looking
to save money on legal fees, I asked ChatGPT to
provide me with what many clients may have asked
from you by now: a sample document they could fill
out on their own.

What the program offered in response to this prompt

was blatantly erroneous.

First, ChatGPT offered a sample Answer written in
business letter format. The typical client, unfamiliar
with TTAB procedure, is likely to interpret this to
mean the TTAB will accept a paper submission of
their Answer. However, the TTAB generally does not
accept paper submissions. 37 C.F.R. § 2.126(a) states:
“Submissions must be made to the Trademark Trial and
Appeal Board via ESTTA.” ESTTA is the Electronic
System for Trademark Trial and Appeals, the TTAB’s
electronic filing system. Paper submissions are accepted
by the TTAB only if the ESTTA is unavailable
due to technical problems, or when extraordinary
circumstances are present.® The client who relies on
ChatGPT’s sample here would have ended up with a
rejection from the TTAB and perhaps also missed their
deadline to submit an Answer in the proper format.

Second, the program tells the client to include in
their Answer a “response to allegations” using “any
relevant legal arguments and supporting evidence.” A
human practitioner is highly unlikely to ever advise
a client to do this. An Opposition proceeding at the
TTAB follows the Federal Rules of Civil Procedure
Rule (FRCP), and FRCP Rule 8 requires that “[iln
responding to a pleading, a party must: (A) state in
short and plain terms its defenses to each claim asserted
against it; and (B) admit or deny the allegations
asserted against it by an opposing party.” Furthermore,
TBMP Section 311.02(a) states: “The defendant should

not argue the merits of the allegations in a complaint

but rather should state, as to each of the allegations
contained in the complaint, that the allegation is either
admitted or denied.”

A client’s Answer to a Notice of Opposition at
the TTAB should not provide legal arguments and
supporting evidence at this stage of the proceeding,
because doing so risks the client’s Answer being deemed
by the TTAB to be argumentative, nonresponsive, or
otherwise not in compliance with Fed. R. Civ. P. 8. The
Opposer, as the plaintiff in any Opposition proceeding,
bears the burden of proof by a preponderance of the
evidence. A human practitioner would know what nor
to say in the client’s Answer.

In summary, although ChatGPT has shown some
intriguing ability to recall information and synthesize
human-like responses to questions, it is still a long
way off from giving even basic legal advice tailored to
simple but specific circumstances. A client who tries
to use ChatGPT to get quick and free answers puts
themselves at risk of being dangerously misled.

1Jenna Greene, Will ChatGPT Make Lawyers
Obsolete? (Hint: Be Afraid), www.reuters.com, Dec.
9,2022, https://reut.rs/3nlxHWC (last accessed
Apr. 19, 2023).

2 Colin Salao, How ChatGPT Can Replace Lawyers,
According to a Lawyer, www.thestreet.com, Apr. 18,
2023, https://bit.ly/30E60C4 (last accessed Apr. 19,
2023).

3 Debra Weiss, Latest Version of ChatGPT Aces
Bar Exam with Score Nearing 90th Percentile,
www.abajournal.com, Mar. 16, 2023, https://bit.
ly/40BOmiQ (last accessed Apr. 18, 2023).

415U.S.C. §1063(a). See also USPTO Trademark
Trial and Appeal Board Manual of Procedure Section
303.

5 This experiment was done using the freely
accessible version of ChatGPT known as GPT-3.5—
and not the more advanced premium version known
as GPT-4—because the cost-conscious client is likely
to opt for a free tool over a paid one. This experiment
was also repeated using Google's Bard program

(a competitor to ChatGPT) and produced similar
results.

6 37 CFR § 2.116(c) states: “The notice of
opposition...and the answer correspond to the
complaint and answer in a court proceeding.”
The other parts of this subchapter detail other
procedural parallels between federal court
proceedings and TTAB proceedings.

7 See, e.g.: European Union Intellectual Property
Office, Opposition, euipo.europa.eu, https://
bit.ly/3Ni3QnF (last accessed Apr. 19, 2023). In

the European Union, after an Opposer files their
Opposition against an Applicant, the European Union
Intellectual Property Office (EUIPO) mandates both
parties take a “cooling off” period of 2 months during
which time they are expected to discuss settlement.
In the US, there is no such “cooling off” mandate by
the TTAB during the Opposition process.

8 37 C.F.R.§2.126(b).

° See Turner Entertainment Co. v. Ken Nelson, 38
USPQ2d 1942 (TTAB 1996), where the TTAB, in a
precedential decision, was forced to interpret the
applicant’s Answer to the Notice of Opposition on

its own. The Answer was filed by a pro se applicant
and was deemed by the TTAB to be argumentative,
nonresponsive, and otherwise non-compliant with
Fed.R.Civ.P. 8.



https://euipo.europa.eu
https://bit
www.abajournal.com
https://bit.ly/3oE6oC4
www.thestreet.com
https://reut.rs/3n1xHWC
www.reuters.com
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QCBA Annual Dinner and Installation
May 5, 2023
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Annual Mike Dikman Family Law Dinner
Honoring Judges Anna Culley and Margaret McGowan
May 17, 2023
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- 30 Year Member of the Panels of Commercial & Construction
Mediators & Arbitrators of the American Arbitration Association
- Fellow of the Chartered Institute of Arbitrators
- Member - National Academy of Distinguished Neutrals
- Adjunct Professor of Law, St. John's University School of Law.
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Thomas J. Rossi, Esq.
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- Defective Products
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- Slip & Falls

* Maritime

* Wrongful Death
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RANDY C. BOTWINICK

34 Years Experience

JAY HALPERN

39 Years Experience

Now associated with Halpern, Santos and Pinkert, we have obtained well over
$100,000,000 in awards for our clients during the last three decades. This
combination of attorneys will surely provide the quality representation you
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Suite 1100, Coral Gables, FL 33134 Suite 100, Boca Raton, FL 33431
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Putting up a Fence in New York State

An owner of real property in New York State has the
right to improve that property within the limits of the
law." Often, such improvement includes the installation
of a fence close to the property line. Many homeowners
rely on a property surveyor to determine placement of
a fence, or they simply instruct the fence installer to
continue an existing fence, without considering their
neighbor’s property rights.

If you plan on installing a fence in New York State,
make sure to do your homework and take your neighbors
into account to avoid future boundary line disputes:

1. Review local ordinances: Check the zoning laws
and ordinances specific to your area. Check with
the local building department, planning office, or
municipality to understand the requirements and
restrictions regarding fences. It may be helpful
to consult with the company installing the fence
to determine whether and how you can adhere to
such requirements and restrictions.

Obtain necessary permits: Depending on the
jurisdiction, you may need to obtain permits
before constructing a fence. Contact the local
building department or planning office to
determine if permits are required.

Communicate with neighbors: While not
legally required, it is often beneficial to discuss
your fencing plans with neighbors, especially if
the fence may affect shared boundaries or views.
Open communication can help address any
concerns or potential disputes early on and can
save both neighbors from headaches and excessive
legal costs down the line. If your neighbor does
not agree with your planned fence it may be time
to get an attorney involved.

Adhere to property boundaries: Check local
ordinances to determine whether your fence is
required to be positioned a certain distance from
a shared property line (referred to as a setback).
Ensure that the fence is installed within your
property’s boundaries to avoid encroaching
on neighboring parcels. If you do not have an
updated property survey, you may have to order
a new survey from a professional surveyor to
determine where your property lines lie.

Fences and Adverse Possession

Adverse possession is a legal concept that allows
an individual occupying another’s property openly,
notoriously and without the owner’s permission for
a specific period of time, to acquire ownership of that
property by adverse possession.

To establish adverse possession in New York, the person
seeking ownership must demonstrate the following:

1. Actual possession: The individual must physically
occupy and control the property, excluding others
from using it.

2. Open and notorious use: The possession must be
visible and apparent to the property owner, such as
by cultivating the land, or making improvements.

BY SHIRA J. BIEGACZ, ESQ., SACCO & FILLAS LLP

Hostileand exclusive possession: The occupation
must be without the owner’s permission and in a
manner inconsistent with the owner’s rights.

Continuous possession: The use of the property
must be uninterrupted and continuous for ten years.

For 175 years, individuals in New York State were
able to claim title to a neighbor’s property if they put
up a fence, impermissibly, and cultivated the adversely
possessed property within that fence or encroachment.
This Law caused many un-neighborly disputes and
excessive litigation surrounding the erection of fences,
as homeowners lived in fear of giving up their property
rights by adverse possession.

In 2008, the New York State Legislature recognized
that the way we live and make improvements to real
property has changed since the Real Property Actions
and Proceedings Law’s inception. The Legislature
therefore drastically changed the Real Property Actions
and Proceedings Law to reflect the way we live now.
The amendments specifically address fences and other
de minimis improvements.

Pursuant to the amended statute, to lay claim to
title by adverse possession, the person claiming title by
right must have “a reasonable basis for the belief that
the property belongs to the adverse possessor.” Further
R.PAPL. §543
of property and establishes that “the acts of lawn

addresses routine maintenance
mowing or similar maintenance across the boundary
line of an adjoining landowner’s property shall be
deemed permissive and non-adverse.” Finally, and
most important to this conversation, the amended
R.P.A.P.L. §543(1) clearly states that “the existence of
de minimus non-structural encroachments including,
but not limited to, fences, hedges, shrubbery, plantings,
sheds and non-structural walls, shall be deemed to be
permissive and non-adverse.” The 2008 Amendment to
the R.P.A.P.L. is significant in that it allows property
owners to amicably negotiate placement of fences and
other de minimus encroachments on their property
with their neighbors without fear of giving up title to
their property.

Boundary Line Agreements

Despite the clear Law regarding fences, if your
neighbor wants to install a fence or a portion of their
fence on your property, or if you want to enter into
an agreement with your neighbor to install a shared
fence on the boundary line,? it is in your best interest
to contact an attorney to determine whether you need
a boundary line agreement to avoid any future issues
related to the area of property which sits on your
neighbor’s side of the fence, making it clear that your
neighbor’s possession of the property on their side of
the fence is permissive and not adverse.

A boundary line agreement is a legal document that
can be used to resolve a boundary line dispute between
neighboring property owners. This agreement allows the
parties involved to establish a clear and mutually agreed-
upon boundary line, helping to prevent future conflicts.

To create a boundary line agreement in New York,

consider the following steps:

1. Communication: Open and honest communica-
tion with the neighboring property owner is key.
Discuss the issue and express a willingness to reach
a resolution through a boundary line agreement.
Hire professionals: It is advisable to hire a
professional surveyor to accurately determine the
location of the property boundaries and provide
detailed information that can be used to establish

the boundary line in the agreement.

Drafting the agreement: Consult with a
real estate attorney to draft a boundary line
agreement. The attorney will ensure that the
agreement accurately reflects the intentions of the
parties involved and adheres to the relevant laws
and regulations of New York.

4. Agreement terms: The boundary line agreement

should include specific details, such as the legal
description of the properties involved, the
established boundary line, and any additional
provisions or conditions agreed upon by the
parties. Surveys for all affected properties should
be attached. The boundary line agreement
may also address matters like maintenance
responsibilities, shared expenses and filing fees,
and dispute resolution mechanisms.
Recording the agreement: Once the boundary
line agreement has been reviewed and signed by
both parties, consider recording the agreement
with the County Clerk’s Office in the county
in which the properties are located. Recording
the agreement helps establish a public record of
the agreed-upon boundary line and provides
additional legal protection in the event of future
boundary line disputes.

As most homeowners discover, the erection of a fence
is no simple matter. It’s advisable to seek professional help
from an attorney to avoid jeopardizing your neighborly
relationship and to protect your property rights.

Shira ]. Biegacz, Esq. is an associate attorney in Sacco &
Fillas LLP’s commercial litigation department. Shira has
15 years’ experience representing clients in State Court,
Bankruptcy Court and Arbitration in a multitude of
real estate-related matters, including mechanics lien
Joreclosures, alleged negligent construction and commercial
real estate disputes. She regularly counsels construction
managers, general contractors, subcontractors, owners and
developers through all phases of construction and litigation.
You can reach Shira at sbiegacz@saccofillas.com.

Real Property Actions and Proceedings Law
(RPAPL), Article 15.

R.P.A.P.L.§501(3)

See New York Consolidated Laws TWN § 300 for

more information regarding the installation and
maintenance of boundary line fences.
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Ben Rubinowitz, Esq.,
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Anthony P. Gentile, Esq.,
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Robert Boyers, Esq.
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* Injunction
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* Mechanics Lien

Plaintiff & Defendants Bonds
Serving Attorneys Since 1975

Complete Bonding Facilities

IMMEDIATE SERVICE!

1-800-841-8879
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Join us for QCBA'’s 3™ Annual

HAPPY HOUR MIXER!

Thursday, June 15,2023 ¢ 5:30 pm —7:30pm

Austin's Ale House

(Outdoor Patio) 8270 Austin St, Kew Gardens, NY 11415

QCBA President Michael D. Abneri

Special Guests:

QCWBA Incoming President Elizabeth J. Newton

$25.00 Per Person for Members of the Hosts and Sponsors

$35 at the door/ $50 non-members

Please join us for a happy hour mixer with a 2-hour open bar & appetizers.

Help us kick off the summer and mingle with our partners at the
Queens County Women’s Bar Association and the New York State Bar Association.

Everyone is welcome and encouraged to attend.
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Hosted by:

) RENFROE DRISCOLL & FOSTER, LLF

ATTORNEYS AT LAW

MITRA HAKIMI
REALTY GROUP
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D’ANGELO LAW ASSOCIATES, PC.

YOUR TRUSTS & ESTATES ATTORNEY

Wills & Trusts e Estate Planning

Asset Protection e Probate

Estate Administration ® Elder Law e Real Estate

WWW.DANGELOLAWASSOCIATES.COM

TEL: NASSAU (516) 222-1122

Info@dangelolawassociates.com

e TEL: QUEENS (718) 776-7475

GARDEN CITY OFFICE: 901 STEWART AVE, SUITE 230, GARDEN CITY, NY 11530
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New York’s New Electronic Notary Law

New York now allows for the remote notarization
of documents through the enactment of Executive
Law 135-C, which became effective on February 1,
2023. It keeps notarization procedures current with
developing technologies, as usable for commercial
and other transactions and, as particularly relevant to
us, litigation documents.

The statute provides that New York notaries may
use audio-visual communication technology to
interact with a principal at a remote location, subject
to certain conditions. First, the notary must file a
prescribed registration form with the Secretary of
State confirming the ability to perform electronic
notarizations. The form elicits the notary’s name,
address, e-mail address, the expiration date of the
notary’s commission, an exemplar of the notary’s
signature, and the type of electronic technology the
notary intends to use. The exemplar signature on file
shall only be used for notarial acts (Executive Law
135-C[5][al, [b], [c]). Any change that may occur
in the notary’s e-mail address must be reported to
the Secretary of State within five days of the change
(Executive Law 135-C[7]).

Second, at the electronic meeting, the notary
shall confirm in the normal course the identity of
the person who is to sign the written instrument, in
the electronic view of the notary. The notary must
also confirm that the instrument to executed is the
same as that which the signatory attests to signing
(Executive law 135-C[4][a]).

Third, the notary must attach his or her electronic
signature to the instrument in such manner that
its alteration or removal would be technologically
detectable and render evidence that would invalidate
the notarial act. The notary’s electronic certificate
must disclose that the oath or acknowledgment
was obtained through electronic communication
technology (Executive Law 135-C[5][al, [d]).

BY HON. MARK C. DILLON

Serves on the Appellate Division, Second Department

Fourth, the notary must retain for at least ten years
an electronic copy of any video or audio recording

of the notary’s confirmation of the document signer’s
identity (Executive Law 135-C[2][b]).

Fifth, the notary may perform notarial acts where
the signer of the instrument is elsewhere in New York
State or in another state. The requirement that the
signer of the instrument “personally appear” before
the notary is statutorily satisfied. If the signer of
the instrument is outside of the United States, the
electronic notarization is permitted only if the subject
matter of the instrument is to be recorded in a U.S.
jurisdiction or involves U.S. property (Executive Law
135-C[4][a], [b]).

Observationally, the enactment of Executive Law
135-C makes life easier for attorneys obtaining
affidavits from out-of-state witnesses, as it bypasses
the need to obtain a “certificate of conformity”
attesting that an oath taken in a foreign state
conforms with the laws of that jurisdiction or of
New York, as otherwise required by CPLR 2309(c)
(e.g. Midfirst Bank v Agho, 121 AD3d 343, 348-
49). The wide use of remote technology for the New
York notarization of instruments executed by out-of-
state signers means that the bench and bar may be
seeing less of CPLR 2309(c) in the future. Since the
practicing bar has sometimes found the acquisition
of certificates of conformity to be a cumbersome and
sometimes-complicated nuisance, any parting from
CPLR 2309(c) will not be with sweet sorrow.

Sixth, if an original document must exist for
recording, a printed copy of the electronically-
notarized document suffices so long as all of the
foregoing requirements of the statute are satisfied
(Executive Law 135-CJ[6][a]). A physical or electronic
image of a stamp, impression, or seal need not
accompany the electronic signature if the notary has
attached an electronic notarial certificate meeting

the requirements of the statute (Executive Law 135-
Clo](cD.

version of the document and its signatures accurately

The notary must certify that the paper

reflect the electronic version, and if so, the municipal
recording officers must accept the paper version for
filing. The statute provides notaries with a template
of the certification language that is to be used on the
paper copy for filing (Executive Law 135-C[6][d][i],
(ii], [iii]).

Seventh, the statute reserves to the notary the
right to decline in any instance the performance of
notarial acts through electronic means, including
but not limited to circumstances where the notary is
not satisfied that the signatory is competent or has
the capacity to execute the instrument, or where
the signatory’s signature may not be knowingly
or voluntarily made (Executive Law 135-C[9]).
This provision assures that notwithstanding the
geographic distance between the signatory and the
notary, the de jure propriety of the notarial procedure
is still guarded. Conversely, no notary is permitted
to provide notarial services exclusively through
electronic means (Executive law 135-c[8]).

And finally, notaries may charge up to $25 for
their remote electronic notarial services (19 NYCRR
182.11[g).

The Secretary of State is specifically authorized to
promulgate rules that establish standards, practices,
procedures and forms (Executive Law 135-C[5][e]).
Therefore, notary publics, including attorney notaries,
should stay abreast of relevant communications from
the Secretary of State.

Mark C. Dillon is a Justice of the Appellate Division,
2nd Department, an Adjunct Professor of New York
Practice at Fordham Law School, and a contributing
author of CPLR Practice Commentaries in McKinney’s.
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(Nassau County) NY 11010

T: (718) 779-2134 « F: (718) 779-8123
47-26 104th Street, Corona, NY 11368
Email: guidajr@nycmarshal14.com
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CLOUD-BASED LEGAL CASE MANAGEMENT SOFTWARE

WE OFFER:

1. Special unique and extraordinary library feature
for auto populating smart forms.

2. Comprehensive and Customizable Audits
and Reports.

3. Dashboards that let you organize your
schedule and view your practice at a glance.

4. Pass credit card fees onto clients using our
integrated credit card terminal.

REASONABLY PRICED LEGAL SOFTWARE
SCHEDULE YOUR : VIL) NOW!

Good for all types of law practices.

| +1 (21 2) 390_9493 Free in-person demo & training available at your office.

COMPARE US WITH OTHER SOFTWARE AND SEE FOR YOURSELF!

MYLEGALSOFTWARE.COM A NEW YORK BASED COMPANY

DONNA FUREY

SERVE PROTECT CARE

e ELDER LAW e PROBATE

e WILLS AND TRUSTS e ADMINISTRATION OF ESTATES
e ESTATE PLANNING e SPECIAL NEEDS

e MEDICAID PLANNING e REAL ESTATE
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“Here's the story of a lovely lady who was bringing up
three very lovely girls. All of them had hair of gold, like
their mother, the youngest one in curls. Here's the story of
a man named Brady, who was busy with three boys of
his own. They were four men, living all rogether, but they
were all alone. Till the one day when the lady met this
Jellow and they knew it was much more than a hunch,
that this group must somehow form a family. That'’s the
way they all became the Brady Bunch.”

Here’s the story, of a blended family. Basically,
one where the parents have children from previous
relationships and all the members come together
as one unit. Blended families increasingly are more
common. You have the stepfamily, reconstituted
family, or complex family. Yours, mine, and ours.
Sometimes one of both parents has children from a
prior relationship combining to form a new bunch.
The parents can be heteronormative or something
more progressive in all of our new-fangled options.
The “non-traditional” is more common statistically
now with 54% of married or unmarried living
together couples having a step-someone relationship
and 40% of new marriages being remarriage.

An extra layer of relationship complexity to be sure
with a touch of added complexity to legal life planning
and navigating life circumstances as well. Who gets
the old family car? Which parent pays for the young
adult child’s car insurance? Who gets the two tickets
to attend high school graduation? Where do we
spend holidays and who goes where? Is it divide and
conquer or divided we fall? Knowing the players of a
blended family can ensure your family will embrace
its strengths and work through its differences.

Intact family dynamics are fraught with worries.
We have the oldest kid favoritism or the same
gender preference or the “baby” of the family who
gets spoiled; the blended family adds several layers
of intrigue to the mix. We have the close proximity
child and the out-of-town kid. We are faced with
who is more sensitive about their role, or self-
conscious? Who feels like an outsider, or what parent
feels put out by the addition of a new step-sibling,
step-parent, or half-sibling when the new baby
arrives? It takes effort and a sincere desire to navigate
these complexities to keep the family unified and
happy. The laws for what happen if a person becomes
incapacitated or passes are still very much based on

the traditional family model, which means that

A Very Brady Article

BY FRANK BRUNO, JR.

the blended family likely will end up in court and

conflict without planning for them in advance.

The concept of the step family has been around
for centuries, many blended families were not
recognized until the two parents married and agreed
to care for the children together, even if one parent
was not biologically related. Currently, much more
acceptable for the adults in the relationship to live
together and raise the children jointly without the
formality of marriage or adoption. Blended families
may experience difficulty in terms of child support,
medical decisions, and other complex issues, such as:
Conflicting family roles of children, such as when
an older child of one parent becomes the youngest
of all the kids or a new elder child assumes that
role. Conflicting responsibilities as to daily chores,
appropriate behavior, and other expectations.
Difficulties with names for step-parent and social
etiquette between the non-involved biological and
active step-parent, and the role assumed. Stress on
both parents when balancing the needs of their
children and the new partner. Many of these issues
can be ameliorated through open dialogue and
effective communication.

Mathematically two into one is difficult. Difficult
circumstances abound but there many benefits to a
blended family as well: Children have the benefit of
two, or more, caregivers. There is an appreciation of
diversity and differences. There are other persons to
provide additional financial and emotional support.
A greater support system will exist with additional
siblings and the new family structure may be
healthier than their previous one.

Estate Law and the Blended Family. What
happens when you become incapacitated or die, may
not match your wishes. Although you may see your
step-family members the same way as your blood

relatives, the law does not.

In New York, if a person is survived by a spouse,
he/she would only receive a part of the estate if you
have living children or parents with your living
children or parents receiving the balance.

Death with no estate plan may not result in the
outcome you want for your loved ones, especially in
a blended family situation. It is important to create
an estate plan for the blended family well in advance,
and I encourage you to discuss your plan with the

members of your family to avoid hurt feelings,

confusion, or pain in the future. Avoid conflict in
your blended family through open communication.

Estate planning is often seen as a highly private
affair, sometimes it should not be. In the case of a
blended family, having open conversations with your
loved ones about your estate plan and your goals for
the family can save them from hurt feelings, Court
and conflict in the future. The plan for your blended
family will depend entirely on family dynamics,
family members’ situations, personal values for how
an inheritance could be given and the legacy you
want to leave.

Some parents may want step-kids and biological
kids to inherit an equal share from you and your
spouse however that can only be arranged through
active advance planning. Maybe you want to make
sure that the youngest has the financial support they
will need if something happens to you whereas the
older children are able to support themselves. Maybe
you have a step-parent or step-sibling that you would
want to gift a special item of yours like a watch or
necklace. For better or worse, a person you have a
step-relationship with has no right to inherit from you
under the law, unless you put your plan in writing.

Every detail of the Will or Trust does not have to
be shared but start with an open conversation about
the general goal of the estate plan, such as wanting
everyone to have an equal share, or that you want to
provide more for your biological children because the
step-children will already receive a full inheritance
from their other parent. By taking the mystery out
of your estate plan goals, your stepchildren will feel
included in the discussion and feel like they are
knowledgeable about your plan rather than feeling
hoodwinked or hurt if they find out later that
your plan doesn’t align with the expectations, they
created for it in their minds. Dashed expectations
cause hurt and pain. Even better, let the people in
your life know you value and love them, and that no
matter the relation, you care about them. Instead of
leaving your family a messy Court battle, leave your
family an example of financial wellness, peace and

harmony. Saving the world; one bunch at a time.

Frank Bruno, Jr. is Past President of the QCBA, a Member
of the Board of Managers, a regular contributor to the Bar
Bulletin and a practicing attorney for more than 26 years.
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When the Law and Mental Health Collide

Divorce is one of the most stressful events a person
can experience. It touches on nearly every aspect of
life—from the financial to the emotional. Even the
mostamicable of divorces can have a significant impact
on the mental health of the parties involved. When
there are minor children involved, the stakes become
even higher, and the ripple-effect of the divorce can be
long-lasting on the parties and child(ren).

As a divorce and family law practitioner, I, of
course, counsel my clients through the legal aspects
of their divorce or family law proceeding and
zealously advocate for them in Court, but I have
found that many clients tend to blur the line between
legal counsel and emotional confidant. As their
attorney, I know the intimate details of their home
life, finances, and children, so it is natural for them
to think of me as a person they want to confide in
when it comes to the more emotionally traumatic
aspects of their litigation. The problem is, I am not a
mental health professional, I am a legal professional,
so one of the first pieces of advice I give to clients who
are experiencing a contested divorce or who seem
particularly emotionally impacted by an uncontested

»

divorce is, “get into therapy!”. I recommend therapy
not only for the good of my clients and their mental
health, but my recommendation is also meant to help
them learn to navigate their litigation with a clear
head. When a litigant comes into a divorce proceeding
with their emotions front and center, they are only
serving to harm themselves and their own credibility
in the eyes of the Court, and that can cause damage

to the ultimate outcome of their divorce.

Despite the significant progress we have seen in
breaking the stigma of seeking treatment for mental
health, I still hear clients ask me if seeing a therapist
will be looked upon unfavorably by the Court. If my
position on this is not already clear, I feel that therapy
should be a pre-requisite to filing for divorce. Having
the support of a mental health professional who can
help give litigants the tools to work through the
trauma of a divorce or separation and, in turn, allow
parents to help their child(ren) through the process is
invaluable. Fortunately, I am seeing therapy become a
more common recommendation from the Bench, but
there is still plenty of progress to be made.

Absent Court-mandated therapy, a litigant will
only pursue therapy if they themselves believe in

therapeutic treatments. Even when a Judge issues

BY PATRICIA R. LYNCH, ESQ.

an Order that a party begin therapy, that treatment
is only as good as the person allows. This becomes
particularly significant when dealing with decisions
regarding custody of the minor child(ren).

Custody in New York State is broken up into two
parts—physical and legal custody. The Courts have
jurisdiction over a child until they reach the age of
18. Physical custody is generally granted to one parent
who will be the parent with whom the child(ren)
resides and the parent who will make the day-to-day
decisions about the care of the child(ren). The non-
custodial parent is then generally granted parenting
time with the child(ren) outside of the residential
home. In New York State, absent allegations of abuse,
the Courts generally favor fostering equal (or as close
to equal as is reasonably possible) contact with both
parents. While it is rare, a Court may even award
joint physical custody when the parents live close
enough to each other and the child(ren) would not
be significantly impacted by living with each parent
50% of the time.

Legal custody, on the other hand, involves the
“major decisions” associated with the child(ren)’s
care—meaning the medical, educational, or religious
decisions surrounding the child(ren). More often than
not, joint legal custody is the goal for Courts, but that
is not always reasonable or best.

When two people decide to divorce, it is implied
that there has been a breakdown in their ability to
communicate with one another. Joint legal custody
requires two people, who otherwise want to separate,
to set aside their differences and be able to come
together to make decisions for the benefit of their
child(ren). There is no doubt that many parents are
able to do this, but there is a significant number who
are unwilling or unable to co-parent in a way that
fosters a healthy lifestyle for their child(ren).

In New York, the standard in determining custody
is what is in the “best interest” of the child(ren). In
determining “best interest”, Courts must look at a
variety of factors and render a decision based on the
totality of the circumstances. Factors that a Court
might consider include the home environment of each
parent, the parents’ ability to provide the child(ren)
with appropriate guidance, the ability of the each
parent to provide for the child(ren)’s emotional,
physical, and intellectual needs, the financial status

of each parent and their ability to provide monetarily

for the child(ren), the physical and mental fitness
of each parent, and the likelihood of each parent to
foster a healthy relationship with the other parent. See
generally Elliott v. Felder, 69 A.D.3d 623 (2d Dep't
2010). While these factors are helpful and important
in making a decision regarding custody, there are
limitations within the Court that might lead to an
inadvertently harmful decision.

Judges, lawyers, and other Court officials are not
trained to spot hidden forms of abuse. I often see
this occur in cases where there may be no instances
of reported physical abuse, but abuse is nonetheless
present. Itis very easy fora party to be warm, charming,
and seemingly trustworthy to the outside world, and
then be manipulative and psychologically abusive
behind closed doors. This type of “hidden abuse” can
sometimes end up hurting the victim far more than
the abuser in divorce or custody proceedings. Without
the proper tools to spot someone who is putting on a
show for the Court, the victim can easily be seen as
the party who is trying to alienate the child(ren) from
the abuser, and the Court might ultimately determine
that the abuser is more credible. This could lead to
decisions that either place the child(ren) with the
party who is less capable of meeting their emotional
needs, or that force two parties to spend their lives
making decisions about their child(ren) together.
It gives power to a person who will use that power
to their advantage, and the child(ren) ends up with
irreparable psychological damage.

As I said at the beginning of this article—I am a
legal professional, not a mental health professional—
but we cannot pretend that the law and mental health
are not intertwined. This is especially true when we
are dealing with life-altering litigation that could
have effects for generations. It is perhaps time for the
legal profession and the mental health profession to
join forces to ensure that we are really looking out for
the best interest of all children, and that we all have
the tools needed to protect their physical, mental, and

emotional well-being.

Patricia R. Lynch is an associate attorney at Sacco & Fillas
LLP, specializing in divorce and family law. She is also the
Co-Chair of the Advocacy Committee for the NYC Chapter
of the American Foundation for Suicide Prevention and a
member of the New York City Bar Chorus.




May 2023 | Queens Bar Bulletin | 23

Ronald Fatoullah & Assomates

Council Elder Law & Estate Plannlng Refer Your

to . ELDER LAW - TRUST & WILLS Clients
the . MEDICAID PLANNING & APPLICATIONS to Us with
Profession . GUARDIANSHIPS - SPECIAL NEEDS PLANNING Confidence
. ESTATE & GUARDIANSHIP LITIGATION

QUEENS — LONG ISLAND — MANHATTAN — BROOKLYN
718-261-1700 1-877-ELDERLAW 1-877-ESTATES

JOHN E. LAWLOR ESQ. ) )
ATTORNEY AT LAW Richard M. Gutierrez

Attorney at Law

37 years handling securities litigation / arbitration

Contingent and hourly fee arrangements available:

Free Consultation

Concentratesin:

1

QAK\ a Zﬁ\ CRIMINAL & PERSONAL INJURY LAW
H PROFESSIONAL DISCIPLINE COMPLAINTS
“Serving The Community For Over 30 Years”

516-248-7700 | JLawlor@johnelawlor.com THE FOREST HILLS TOWER

www.johnelawlor.com 118-35 Queens Blvd., Suite: 1500 Forest Hills
129 Third Street, Mineola 11501 718-520-0663 | Richlaw101@aol.com

richardgutierrezlaw.com




24 | Queens Bar Bulletin | May 2023

COMMERCIAL
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