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Examination of the Fiduciary in
Queens Gounty Surrogate’s Gourt

BY: SCOTT G. KAUFMAN*

AsTrust and Estate’s practitioners we are often
posed with our client’s complaint that the Last
Will and Testament of the decedent is not vaid
and/or that the client was not provided for in the
will. Inorder to assist in determining whether the
client has sufficient grounds to file objections to
the Last Will and Testament, the attorney may uti-
lize SCPA 1404 before or after thefiling of formal
objections.  Conducting the examination of the
attesting witness pursuant to SCPA 1404 dlows
for arespondent to ascertain the viability of objec-
tions aswell as the ahility to frame objections.

Similarly, Trust and Estete practitioners are often presented
with a complaint from a client that they were a beneficiary
under a Last Will and Testament and that they did not receive
their fair share or what they were supposed to receive from the
edate. In order to assist the client with determining whether
thereisany validity to their assertion that may warrant thefiling
of formal objections to the accounting of a fiduciary, the attor-
ney may demand an examination of the fiduciary pursuant to
SCPA 2211. SCPA 2211 dates that “the fiduciary may be
examined under oath by any party to the proceeding, whether
before or after filing objections, if any, to the account as to any
matter relating to hisher administration of the estate” Similar
to SCPA 1404 the SCPA 2211 examinaion may take place
ether before or after the filing of objections (SCPA 2211 (2)).

In the examination, the fiduciary is to be examined as to dl
matters concerning the accounting. The examination can be uti-
lized to ascertain whether or not the accounting should have
included assets in the estate. The books and records of the fidu-
ciary can be inspected and questions can be presented which
will reveal whether the fiduciary acted prudently. (Matter of
Sheir, NY LJJanuary 24, 1979, at 26 col 3 Sur. Ct. NY County).
Additiondly, it can be determined if the decedent left aleged
testamentary substitutes which can be found to be part of the
estate. The Court theresfter can order that property or assets be
turned over to the estate. (In re Will of Wojnowski, 136 Misc.
2d 401, 518 N.Y.S.2d 587, Sur. Ct Monroe county 1987).

Scott G. Kaufman

On the return date of the citation, the respondent
to the accounting will either have filed objections,
(In the Estate of Mann, 41 A.D. 2d 861, 342
N.Y.S.2d 617, 3rd Dept 1973) “ Generaly speaking
in an accounting proceeding, the objections should
be filed on the return date of the citation”); or have
ten days from the return date to file the objections,
(22 NYCRR 207.41 states that “on any accounting
by an executor, administrator, temporary adminis-
trator, trustee, any creditor or any party interested
may file objections thereto in writing in such time
as shall be allowed by the Surrogate”).

If an examination is requested, the Court will set
down adate for the examinationsto be held. 22 NY CRR 207.28
provides that the examination is an officia court proceeding and
will be held &t the court house before the officia Court reporter.
(See 22 NYCRR 207.28(a) “dl examinations. . . should be con-
ducted on reasonable notice to dl attorneys, guardians ad litem,
and parties entitled under SCPA 302(3). Unlessthe Court other-
wise directs, dl examinations . . . shdl be held a the court
house”) The examination itsdlf issimilar to 21404 exam asitis
ahearing morethan it isadepostion. The Court inthe caseof In
re Fiddle, 13 Misc. 3d 827, 823 N.Y.S.2d 859 (Sur. Ct. Sullivan
County 2006) stated that a 1404 hearing is not a hearing in the
evidentiary sense. It is an examination pursuant to SCPA 1404
and 22 NYCRR 207.27 and therefore witnesses must be pro-
duced before the Court, the examinations must be conducted at
the courthouse and the examination must be supervised by the
Surrogate. The sameistrue for the SCPA 2211 examination.

In Queens County Surrogate's Court the officia court reporter
is an eectronic recording device. The device is either a tgpe
machine or anewer recording devicethat records on CD-Rom or
a computer hard drive. In most instances the Court will make
available a conference room on the 7th floor of Supreme Court
building or the jury room in Surrogate’s Court if thereis not ajury
tfrid in progress  Tepes are avalable in the Miscdlaneous
Department and must be returned upon the completion of the
examinaion. The tapes can be subsequently transcribed. The

Continued On Page 11

What do three of these
Jubilarians
have in common?

They are also
Past Presidents!

(See Page 8-9)
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QULP Attorney
Honored by
State Bar

BY MARK WELIKY*

On Monday, May 2nd a specia ceremony
and luncheon was held at the home of the New
York State Bar Association (NYSBA) in
Albany. The purpose of the event was to honor
the recipients of the NYSBA President’s Pro
Bono Service Awards for the year 2011. The
honoree for the Eleventh Judicial District
(Queens County) was Ned Kassman, a volun-
teer lawyer at the CLARO-Queens Consumer
Debt Clinic. CLARO-Queens, a service pro-
vided by our pro bono program, the Queens
Volunteer Lawyers Project (QVLP) in partner-
ship with the St. John's University School of
Law, assists pro se litigants with cases in
Queens Civil Court. To date CLARO-Queens
has assisted over 2,500 visitors to the clinic.

The NYSBA President’'s Pro Bono Service
Awards recognize attorneys who provide civil
legal services, without compensation, to the
poor and/or disadvantaged in their communi-
ties. These lawyers uphold the highest tradi-
tions of our profession and respond to the
noblest of our ethical precepts by helping to
assure that the poor have access to justice.
NYSBA President Stephen P. Younger and
NYSBA President-Elect Vincent E. Doyle Il
presided over the awards ceremony and Hon.
Jonathan Lippman, Chief Judge of the State of
New York, presented Law Day remarks to the
attendees.

Our award winner, Ned Kassman, has been
an important member of our volunteer attorney
panel for CLARO. Ned has not only been an
omnipresent volunteer at CLARO but has aso
served as a mentor for lawyers volunteering for
the first time at the clinic. In addition to the
many consultations he has provided at the clin-
ic, Ned has taken on a number of cases that
required many hours of research and document
preparation outside of the clinic. He has been
successful in defending pro se litigants against
Motions for Summary Judgment and has helped
in vacating numerous default judgments.

The Queens County Bar Association and the
Queens Volunteer Lawyers Project salute our
award winner Ned Kassman and all of the other
pro bono attorneys who continue to provide
invaluable service to our community.

*Mark Weliky is the Pro Bono Coordinator
for the Queens County Bar Association.
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THE DOCKET .

EDITOR'S MESSAGE

being the official notice of the meetings and programs listed below, which, unless otherwise noted, will be held
at the Bar Association Building, 90-35 148th St., Jamaica, New York. More information and any changes will be

made available to members via written notice and brochures. Questions? Please call (718) 291-4500.

PLEASE NOTE:
The Queens Bar Association has been certified by the NYS Continuing Legal Education Board as an
Accredited Legal Education Provider in the State of New York.

June 2011

Juvenile Justice Committee Seminar
Article 81/Guardianship Training for Laypersons

Monday, June 13
Wednesday, June 15
5:30 - 8:00 pm

September 2011

Monday, September 5
Monday, September

Labor Day, Office Closed
12 Annual Golf Outing

CLE Dates to be Announced
Elder Lawyer's Assistance
Surrogate's Court, Estates & Trusts

NEwW MEMBERS

Patrick C. Abohwo Eric Lee Kang
Aram Barikian Ali Najmi
Sergio Andres Blanco Stephanie Stern

Jae Choi Sewnarine Desmond Sukhdeo
Sandra Daverman VindiyaY. Surujpaul
J. Cavin Flores Julia Sverdl off
Michael G. Forlenza Renee Juanita Tello
Brandon Walter Howick Alan F. Thau
Christopher Xuereb

9-11-01 and Osama Bin Laden’s Death

To: President Barack Obama
Vice President Joe Biden

Dear Barack and Joe,

| came within 20 minutes of dying on 9-
11-01.

| rarely talk about it. The memory istoo
painful.

I am a New York City courthouse
lawyer. | have argued hundreds of casesin
the New York metropolitan area court-
houses over the past 35 years.

On the morning of 9-11-01, | was driv-
ing to the Staten Island courthouse from
my home in Westchester County. | was
late because | had driven my son to high
school that morning, as | usually did in
2001. He had overslept.

| was driving quickly down the West
Side Highway headed for the Battery
Tunnel to Brooklyn and on to Staten
Iland. As | approached 42Nd Street, | saw
the World Trade Center surrounded by bil-
lowing black smoke. | turned around. |
never made it to the Staten Island court-
house that day. Fortunately, no default was
taken, and an adjournment was granted.

Had | been 20
minutes earlier, as
planned, 1 would
have been at
Ground Zero at
the moment of
impact. The West
Side Highway is
immediately adja
cent to Ground
Zero. The faling
debris would have
crushed my car
with me in it. Photos of the damaged Twin
Towers showed dozens of crushed cars all
around it.

| am a third generation New Yorker. |
was born and raised within blocks of the
World Trade Center. My first job after law
school was as a New York State Assistant
Attorney Genera stationed at the World
Trade Center.

Although | did not die on 9-11-01, a part
of mewaslogt that day. My home town was
built and maintained in part by the efforts of
my parents and grandparents. It was
bombed on 9-11-01 using two civilian air-

Continued On Page 9

Paul E. Kerson

NECROLOGY

Hon. Vincent F. Naro Hon. Robert A. Ross

NOTICE OF MEETING

A joint, well attended meeting of the
Surrogate’s Court, Estates and Trusts
Committee and The Elderly and
Disabled Committee was held on April
27 at the Bar Association. Special
guests were Surrogate Peter J. Kelly
and Chief Clerk Margaret M. Gribbon.

of the meeting, Judge Kelly dis-
cussed the recent personnel changes,
and his practical approaches to two
common scenarios, adjournments
and compromise actions. Chief
Clerk Gribbon also discussed per-
sonnel changes, and the advent of
electronic filing in this Court, of
which she was instrumental in estab-
lishing. Many thanks to our friends
for their interest in the concerns of
attorneys.

The meeting was comprised pri-
marily as a convivial meet and greet
between the guests and members of
the bar. In abrief, formal component
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It's hard for me to believe that afull
year has passed since | took the oath
to accept the position of President of
the Queens County Bar Association.

| was the third woman...

Only the second person of color to
serve...And the first Asian-American
to ever hold this position.

And now we have Richie Gutierrez,
our first Hispanic president.

After 134 years of existence, the
Queens County Bar is suddenly
changing very fast.

| am very proud of some of the
changes this past year.

For one thing, we are now on
Facebook.

For another, we've worked hard to
bring our Continuing Legal Education
into alignment with the needs of our
members.

Another thing that I’'m very proud
of is the effort we've made to create a
strategic plan for QCBA.

Because the one-year term of
President begins just before summer,

PRESIDENT’

itsreally morelikeanine- [ ¥ 2
month term. That makes it
hard to create continuity,
and to develop ongoing
projects.

That is why we asked the
American Bar Association
to join us for an al-day
planning session. Based on
the questionnaires that you
filled out, we discussed a 4-
to-5 year plan that Richie
and subsequent presidents
will be able to follow...

To improve on the weaknesses of
QCBA...

and better meet your needs.

The most satisfying part of my term
as a President was the opportunity to
meet and work with our members of
QCBA aswell as our colleaguesin the
legal profession.

That's why | want to thank all of
you, our Executive Officers and Board
of Managers for your support.

Every year, the officers and man-

Chanwoo Lee

S MESSAGE

= agersstrive to improve the
service we provide to all
of you, our members.

| al'so want to personally
thank our dedicated com-
mittee chairs. QCBA
could not exist without the
leadership of these mem-
bers, whose work helps
maintain continuity and
progress toward our goals,
even as officers and man-
agers change.

| would aso like to recognize
and thank Mark Weliky, Executive
Director of the Queens Volunteer
Lawyers Project, and his staff and volun-
teer lavyers. They have done an excd-
lent job of saving homes for many resi-
dents of Queens County.

Our Association... the residents of
Queens County... and theentire legal
community have benefited from the
participation of these dedicated mem-
bers.

Finally, | want to thank our

Executive Director, Arthur
Terranova... aswell as Janice Ruiz...
Sasha Khan... and Shakema Oakley
for their support in the past year.

I’'m going to close with a familiar
plea

Our Association’s growth is your
growth!

Please become an active participant,
and ask your friends to join!

If | have learned anything this past
year... it'sthat QCBA is more impor-
tant — and more exciting — than |
could ever have imagined.

Richie, | wish you all the best in
your coming year as President!

Finally, congratul ations to
Honorable Joseph A. Grosso, Acting
Supreme Court Justice, who retired
from the court system. We will miss
you and wish you the very best as you
begin a new and, we hope, exciting
chapter in your life!

Very truly yours,

- Chanwoo Lee
President

Remembering Michael

Saturday ...

Dear Anita,

| just learned of Michael’'s heart
attack late yesterday. | am so sorry
that | cannot be there for the service,
or | would be offering to deliver these
remarks myself. If you feel they are
not appropriate, then just pass them
aong to the family, especialy the
kids. If you care to, please read them.
Thank you, Stephen Singer

My friendship with Michael Jay goes
back almost 40 years. | was there when
he was a crimina defense lawyer, till
telling tales about his carefree, Hippie
daysriding across country, al alone, on
his motorcycle, sporting a ponytail and
seeping outdoors. | was there when he
switched sides and became an Assistant
District Attorney. He was equally good
on both sides of the “aide” and loved
the practice of criminal law. | wasthere
through the Joan Carey period ... for-
ever ataboo subject | hasten to add.. .1
was there when he decided to venture
into the world of civil practice ... prob-
ably a mistake, but we al make
them...and when he became a matri-
monial/red estate lawyer.

In fact, Michael represented me in
my own divorce case and he closed
on several properties which | owned,
so that | was both a client and a close
friend. We both had offices on the
second floor of the Silver Tower
Building in Kew Gardens for as long
as | can remember. | was his, down
the hall, buddy and we shared lunch-

es together all these years,
whenever we could spare the
time...I would come looking
for him, he would come looking
for me....often, it was to have a
sounding board for the prob-
lems that vexed him that day.
We grew quite close, Michael
and me, and | became his confi-
dant and partial advisor during
his own sad divorce.

We spent |eisure time togeth-
er as well. My trips up to Vermont
with him were very special and | will
always remember sharing a beer or
two on the back porch of his double
wide, watching the beavers through
his binoculars or when we would fish
for trout while standing in the stream
that ran through his property, the six
pack just below the water, keeping
cold on those hot days. The long drives
there and back gave us plenty of time
to exchange philosophies and persona
thoughts. | got to know the Michael
Jay who was so special, along the way.

He loved a great many people and
was not afraid to show it. He was a
gentle giant of aman who did not hes-
itate to give another man a kiss or a
hug if he wanted to show his affec-
tion. | was fortunate enough to be the
recipient of those affectionate hugs
and kisses on many an occasion...and
| loved him back. Mike never had a
mean thing to say about anyone ...
except possibly Harold...and that was
on your behalf Anita... He was espe-
cially crazy about your children, and

of course, when he
was fortunate
enough to have his
own, he was the nut-
tiest father ever.

| would be cor-
raled and compelled
to listen to stories
about his kids ad
infinitum..... even
helping Benjamin
with one of his school
projects on one occasion. As Mike
would say, “Children don't come with
a playbook™ | only hope that | am
doing the right thing.” | would assure
him that he was...he had uncommonly
good common sense about child rear-
ing and an endless amount of patience
for both of them, equaly due to his
maturity and his boundless love for
them. He never ceased bragging about
his children, who heloved morethan life
itsdlf...they should dways know that.

Michael was the most loyal and
dedicated friend anyone could ever
ask for. When he bought his suite on
the second floor, he designed it him-
self, furnished it himself and hung his
Dad's paintings on every available
wall space. He was so proud of his
accomplishment. He ensconced his
two close friends in that office to
share the space with him. Cindy
Reese and Brent Blacksburg (Blackie
to everyone)...| danced aongside
Michael at Cindy’s wedding. | went
with him to Blacki€'s funeral. Both of
them long gone now, both too soon,

Steve Singer

Jay

just like Michael...how ironic that all
three of them died so young...al
three so beloved by so many. Michael
collected wonderful friends by care-
ful selection and his office ... when
those three Musketeers were together

. was a happy, busy ... but won-
drous place....entering there was like
going to no other law office...there
was friendship and warmth and free
advice and great conversation at
every turn. | miss all three of them so
much.

At the end, when real estate was no
longer a great device for making a
living, his office was quiet ... | would
attend there for those occasional
lunches and we would get lost in
wonderful conversations that would
sometimes go on for hours...l loved
spending time with him. | can only
offer this. The most important thing
for Michael would be to say two
things to his children and that would
be... (1) never forget me...I will
always be out there somewhere
watching over you ... (2) make me
proud, not only of your personal
accomplishments, but because you
become “good people” in your own
right. He was a man of peace, of love
for many and especialy cherished a
select few. | consider myself sooooo
fortunate that | counted myself in that
group. It was a privilege knowing
him....

| will not forget you Michael ...

With much love...

Steve Singer
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Marital Quiz

BY GEORGE J. NASHAK JR.* Question #4 - May the court suspend Your Answer -
child support payments, if the non-custodi-

Question #9 - Are motions to enforce

Question #1 - Does an appedl lie from
an order denying leave to reargue?
Your answer -

a parent established that his or her right of
reasonable access to the child has been
unjustifiably frustrated by the custodia
parent?

Your answer -

the terms of a stipulation of settlement
subject to a statute of limitation?
Your answer -

Question #7 - Can the court set aside the
child support provisions of a stipulation of
settlement which was incorporated but not
merged into the judgment of divorce, upon
Question #2 - Does prohibition against the motion of one of the parties?
double counting apply to distribution of Your answer -
Question #10 - Is an action to enforce a

parties tangible income-producing busi-
ness?
Your answer -

Question #5 - Husband prior to com-
mencement began taking classes necessary
to earn Bachelor of Science and Doctorate

distributive award in matrimonial action
governed by the six-year statute of limita-
tions?

degree in physical therapy. Twenty-one Your answer -
months after the wife’'s commencement of
an action for divorce the husband was
awarded both degrees. Is the wife entitled
to equitable distribution of a portion of the Questions #8 - If a pending action was
husband’s enhanced earnings? commenced prior to the “no-fault” legisla-
Question #3 - Is alife insurance policy Your answer - tion, may the defendant start a new action
on wife's parents, with defendant wife as on “no-fault” grounds?
beneficiary, purchased during the marriage Your answer -
and premiums were paid, in part, with
marital funds, marital property?
Your answer -
*Editor’s Note: Mr. Nashak is a Past
President of our Association and Vice-
Chair of our Family Law Committee. Heis
a member of the firm of Ramo Nashak
Question # 6 - Can child support pay- Brown & Garibaldi LLP
ments be waived prospectively, before the ANSWERSAPPEAR ON PAGE 11
obligation to make such payments has
accrued?

What is Your Next Play...

Who Takes
Care of Your
Elder Law and
Special Needs

Clients?

% Guardianship
% Medicaid and SSI

% Special Needs Trusts

** Nursing Homes

¢ Advance Directives

COUNSELORS TO THE PROFESSION

Participation fees provided upon request, pursuant to DR-2-107.

VINCENT J. RUSSO & ASSOCIATES, r.c. G

Long Island'’s Signature Elder Law , Special Needs & Estate Planning Law Firm « Islandia
800-680-1717 www.VJRussoLaw.com + Woodbury
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THE INSIDE STORY
Inside every lawver is a writer.
Sometimes vou only have to scratch the advocate and nk tlows.
Sometimes vou have to probe a little deeper.
But the writer 1s alwavs in there.
And every lawver always has something to write about.
All he needs is a case. Put struts under a case and vou have a brief.
Take out the note of urgency and vou have an article.
Articles are what this Bulletin wants to publish. Articles by our own
members.
You, our members, can and should write them for us. You need not
polish them up. We will take vour article. trim the corners. unsplit the
infinitives and groom the subordinate clauses.

You will have the “by-line.” We will do the editing.

You have the article m vou or in vour files. Get it to us NOW. We will
do the rest.
We need vour articles!

The Committee on Publications

Reprinted from the November 1959 issue of the Queens Bar Bulletin.

CORRECTIONS FOR 2011 DIRECTORY

BECKERMAN, Ray Address stays the same. Office number is 718-
544-3434. Fax number is 718-559-6584

COOPERMAN, Arthur J. 115-23 Grosvenor Road, Kew Gardens, NY
11418-3477, 347-628-2649

KALINA, Paul J. Address stays the same. Office number has changed
to 718-441-4483

LEACH, Ledslie J. NY S Executive Chamber, 633 Third Ave, New York
NY 10017-6706, 212-681-4647

Up to 2,500 SF

Across from Supreme-Queens

2nd floor overlooking Queens Boulevard
Directly above CHASE Bank

CALL: (212) 213- 6480

L Besen
Retail

LEASING SPECIALISTS

E/
W
We apologize for an error
in the 2011 QCBA Annual Dinner Journal.
In the ad from Big Apple Abstract Corp.
the middle initial of our new President-Elect

Joseph Risi, Jr.
was misprinted as “F” instead of “J” -

the ad copy submitted to us by Big Apple had
Mr. Risi’s correct middle initial.

ANMEDIA

PUBLISHING

IN OUR PUBLICATIONS

YOUR MARKET i M

866-867-9121

FLORIDA

ATTORNEY

Law Offices of
Randy C. Botwinick

Formerly of Pazer & Epstein ———

Concentrating in
Personal Injury

25 Years Experience

Co-Counsel and
Participation Fees Paid

Miami Office Palm Beach Office
One Biscayne Place Peninsula Executive Center
11098 Biscayne Blvd. 2385 NW Executive Center Dr.
Suite 405 Suite 100

Miami, FL 33161 Boca Raton, FL 33431

P: 305 895.5700 P: 561 995.5001

F: 305 892.1107 F: 561 962.2710

Toll FREE: 1-877-FLA-ATTY (352-2889)

www.personalinjurylawyer.ws
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CORNER

Judiciary, Past Presidents and Golden Jubilaruion Night
April 11, 2011

NYSBA Vincent E. Doyle, 111, Guest Speaker Joseph Carola, II1, Chair of the Program Committee Leslie Nizin congratulating Samuel Freed on being
nominated for the Academy of Law Award.

Joseph Carola presenting Guy Vitacco, Jr. with his Chanwoo Lee shaking hands with Steven S. Orlow Hon. Valerie Brathwaite Nelson, Hon. Janice Taylor,
Past President's Scroll. (08-09). Standing to the right of Mr. Orlow are David Hon. Ulysses Leverett, Hon. Marguerite Grays and
L. Cohen (07-08), George J. Nashak, Jr. (05-06), Guy Hon. Pam Jackman-Brown.

R. Vitacco, Jr. (09-10), Hon. Sidney F. Strauss (90-91),
Joseph A. Baum (92-93) and Edward H. Rosenthal
(02-03). Sitting down are Leslie S. Nizin (00-01),
Howard D. Stave (82-83), Wallace L. Leinheardt (77-
78), Michael Dikman (78-79), David N. Adler (88-89)
and Paul S. Goldstein (94-95

Hon. George Heymann and Hon. Harriet Thompson. Joe Baum, Hon. Robert Rosengarten, Hon. James Hon. Phyllis Orlikoff Flug, Hon. Len Livote, Hon.
Dollard and DominicVilloni. Bernice Siegal, Mona Haasand Zenith Taylor.

Hon. Jeremy Weinstein, Hon. Fernando Camacho, Hon. George Paul Goldstein, Marilyn Harbater, Hon. Richard Latin, George Nashak,

Heymann, Hon. Joseph Golia, Hon. Sy Boyers, Hon. Richard Brown and JayAbrahams, Hon. Stephen Knopf and Alexander Orlow.
Hon. Sheri Roman.

Photos by Walter Karling
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CORNER .

Judiciary, Past Presidents and Golden Jubilaruion Night
April 11, 2011

Ted Gorycki, John Marotta, Gerry Chiariello

Violet Samuels, Dominic Villioni, Hon. Margaret
and Marilyn Harbater.

Parisi-McGowan, Howard Stave, June Briese
and Rich Lazarus.

Hon. Sy Boyers, Hon. Randall Eng, Vincent Doyle, Chanwoo Lee, WallyLeinheardt, Seymour
James and Tom Principe.
Photos by Walter Karling
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Tel: 888-805-8282
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Text: 321-480-1678

APPEARANCES IN
QUEENS COUNTY
E-mail: DianainQueens@aol.com

than you think.

We've got a

Patent TN ol With CBS Coverage Group Inc. some choice are better than others.

* Our expertise extends to all areas of technology
—0n — * We represent everyone from individuals to The CBS Law Division has relationships with multiple A-rated carriers to
E > multinational corporations better protect your practice and your bottom line.
Xperlence * We serve clients with distinction in both foreign
and domestic intellectual property law
* We help clients identify emerging technologies

Over 8,000 patents granted and ideas
Over 15,000 For more information, call us today at - Farrmovsiformetien: cantect
trademarks obtained 516.365.9802 or fax us at 516.365.9805. éé CBS Regina Vetere at 516-394-7562
Over 40 a )f-' eeieic ~a CDVB!‘BQB Gf‘DUp, Inc. or rvetere@chsinsurance.com
R sl  CollardGRoe PC. &4
1077 Northern Blvd., Roslyn, NY 11576 Sponsored provider of professional liability insurance for the

Www.CollardRos.oom Nassau, Suffolk, Queens, Saratoga and Albany Bar Associations.
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The New York Center for
Neuropsychology
& Forensic Behavioral Science

Dr. N.G. Berrill, Director

s Over 25 Years ~«

Providing Consultation to Attorneys
& the Courts on Psycho-legal Matters

e Criminal Cases: Competency Issues, Criminal
Responsibility, Extreme Emotional Disturbance, Risk
Assessment, Sex Offender Workups & Dispositional

Planning

Matrimonial & Family Court Cases:
Custody/Visitation, Neglect/Abuse, Termination,

Delinquency, Family Violence, & Adoptions

Civil Cases: Competency Issues, Head Trauma,
Sexual Harassment, Discrimination, Immigration,

& Post-Traumatic Stress Disorders

Comprehensive Diagnostic &

Treatment Services

MAIN OFFICE
26 Court Street, Suite 1711, Brooklyn, NY 11242

718-237-2127

LONG ISLAND OFFICE
45 North Station Plaza, Suite 404, Great Neck, NY 11021
516-504-0018

MANHATTAN
139 Manhattan Avenue, New York, NY 10025
212-280-3706

WWW.NYFORENSIC.COM
drberrilleyahoo.com

Truly Honorahle

BY-BOB SPARROW

When the final chapter
Of hislifeiswrit
You'll see how “honorable”
So aptly fit,

For now, Justice Joseph Grosso
From the bench is retiring
Prompting thoughts of this man
That are truly inspiring...

-~

L Bob Spaffow
A jurist possessed

Of an intellect, so keen,
And judicially temperate-
Considerate, never mean,

Always respectful
Of the letter of the law-
Insightful, and able
To note an argument’s flaw,

Yet readily flexible
And willing to bend,
And find away
A dilemmato mend.

A man of great faith-
To wonderful family devoted,
All his achievements
Must be noted

Aswe wish him well
On life's future journey-
He's won the respect
Of every attorney.

Thus, till that last page
Isfinally complete,
We wish him good health
And alife of joy, replete!

With Respect,
Bob Sparrow

Profession Dehased Advertising

BY-ARNOLD H. RAGANO, ESQ.-

Rosy-Cheek, just recently fested
A legal career | coveted then-
Thetrias| pursued were fiery tested
Of invidious traps | did not ken-

The tortuous labyrinths | disavowed
Twisted arguments that freely flow-
Intellects pounding logic still unbowed
Each party bombastic, skills to hoe-

Arnold H. Ragano

Our profession once was glorified
The Law for adventurous souls to cast-
Its ship of state with wind-tossed mast

Sailing still, billowing sails held fast-

Unfettered clear its clarion calls
With raucous hyperbole misspent
Shining lucre ingeniously enthralls
Is touted in terms irreverent-

The advertising rage of lawyers
Tinged with shameless unflinching booty-
How do we milk the sacred cow
To garner more of the tutti frutti?

Is this the lofty goal inspired
With which our mind was once so fired?
God bless our erstwhile enlightening ambition
Imprinted with its untarnished mission.
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The Jury Glerk

BY JOSEPH F. DEFELICE*

She'slooking all around

the jurors come, &0 e |

yes, the Clerk looks around
the jurors go, :

and the Clerk looks around, < >
They come from here

they come from there,
and the Clerk steers them round,

She calls their names,
and spells them out,
she lines them up
and sits them down,
yes, the Clerk looks around

Joseph DeFelice

She swears them in and
sends them round
she even sometimes writes things down,
yes, the Clerk looks around

Yes, some are tall
and some are short,
some are fat
and some are slim,
some walk fast
and some are slow,
some are white,
some are black,
some are old
and some are not,
but the Clerk looks around

Yet, al around the jurors march,
over here
and over there,
and the Clerk looks around

Some, they read
and some do sleep,
some are smart
and some are not,
but the Clerk steers them round

She orders here
she orders there,
she tells them where to go,
cause thisis actualy
the Clerk’s own show

Editor’s Note: Joseph F DeFelice is a solo practitioner in Queens County practic-
ing Criminal and Immigration law.

country with further Acts of War. All of

9-11-01 and Osama
Bin Laden’s Death

Continued From Page 2
liners as deadly weapons. This was an
Act of War. Nearly 3000 of my neighbors
were lost, and many injured.

| am very grateful that the U.S.
Government arranged the killing of the
hate-filled mastermind of the bombing
of my home town. | am especialy
grateful that this was done with two bul-
lets from the rifle of a U.S. Navy serv-
iceman. Osama Bin Laden won't be
masterminding any mass murders again.

| am even more grateful that you
arranged to seize his computer disks,
hard drives, thumb drives, DV Ds, com-
puters, cell phones and paper records.
Our Armed Forces can use this intelli-
gence to eliminate or imprison addi-
tional individuals who seek to harm our

this information would have been
destroyed had you elected to use bombs
rather than helicopters and rifles.

You did not just end the threat of
Osama Bin Laden on May 1, 2011. By
seizing Al Qaeda's records at their
headquarters, you turned the corner on
the “War on Terror”. Our Armed Forces
can now finally accurately determine
exactly who is the Enemy, and hunt
down each and every one.

| am very grateful that no ordinary
Pakistani on his way to work was killed
with my tax dollars. | am thankful that
you chose not to drop any bombs on any
innocent Pakistanisin order to terminate
Osama Bin Laden’s continued threats.

For the first time since 9-11-01, | am
deeply proud of the U.S. Government, and
of the decisions you made in this matter.

| just wanted you to know.

-PAUL KERSON

EMPLOYMENT & LABOR LAW

STEPHEN D. HANS & ASSOCIATES P.C.
Counsel to the Profession

1 Sexual Harassment
1 Americans with Disabilities Act
A Education Law

(4 Union Representation
1 Title VII - Discrimination
(1 Pension Issues

[J Arbitrations
Counsel to the Profession - over three decades
Chairperson - Labor Relations Committee - Queens County Bar.
Association of the Bar - Employment Law Panel Member.

45-18 Court Square, Suite 403, Long Island City, New York 11101

Telephone 718-275-6700 Fax 718-275-6704
E-mail: shans@hansassociates.com

We Are MANNION AUCTIONS, LC
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P- Since 1964 law firms and inhouse
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IPER for all their Legal Mobice
publishing.
1 # ' UCC LIEM SALES
Advertising Agency, [nc. | ANINE LC ” i

Call today for a free estimate :
on your next notice... i <

www.jpandr.com | 212-267-6698

Joseph Nicoletti Associates, P.C.

Professional Land Surveyors

Serving the 5 Boroughs of New York City,
Nassau and Suffolk Counties

For All Your Title Needs

Phone: 516-873-7278
Fax: 516-873-1218

www.jnicoletti.com | jnsurveys@aol.com

"'"-—r—*' ——

ALHERDY D

I.‘.ALL ME, VICTOR RAWNER

@ T18-739-3020 ;
DELTA COURT SERVICE, INC_

. B7-87 1487TH STREET JAMAICA.,
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THE CULTURE CORNER

BY HOWARD L. WIEDER

FROG & PEACH THEATRE COM-
PANY’'S PRODUCTION OF
WILLIAM SHAKESPEARE'S
“TWELFTH NIGHT”

THE FROG & PEACH THEATRE
COMPANY'S entertaining production of
William  Shakespeare's “TWELFTH
NIGHT,” directed by LYNNEA BEN-
SON, is being presented at The West End
Theatre (the Church of St. Paul and St.
Andrew), 263 West 86th Street (between
West End Avenue and Broadway), in
Manhattan's  Upper West  Side.
Performances run through Sunday, May
15.

William Shakespeare’'s “TWELFTH
NIGHT,” one of his greatest comedies
concerns a brother and sister Viola and
Sebastian, who are not only very close
but look a great deal alike. When they're
shipwrecked off the coast of Illyria, they
both think the other dead. When Viola
lands in this foreign country she dresses
as a boy and adopts the name Cesario,
becoming a trusted friend and confidante
to the Count Orsino. Orsino is madly in
love with the lady Olivia, who is in
mourning due to her brother’'s recent
death, which she uses as an excuse to
avoid seeing the Count, whom she does
not love. He sends Cesario to do his woo-
ing, and Olivia falls in love with the dis-
guised maiden. Things get more compli-
cated when a moronic nobleman, Sir
Andrew Aguecheek, and a self important
servant, Malvolio, get caught up in the
schemes of Olivia's cousin, the fun loving
Sir Toby, who orchestrates a clever prank
to make Malvolio think Oliviaismadly in
love with him. The happy confusion
mounts when Sebastian arrives in lllyria,
alive and well, perplexed to find strangers
calling themselves his friend.

Director LYNNEA BENSON has
directed over two dozen Shakespeare pro-
ductions for Frog Peach including: AsYou
Like It (with Emmy winner Camryn
Grimes); Richard I11; Hamlet (with Austin
Pendleton as Claudius and The Ghost);
Richard 11 (with Mr. Pendleton as
Richard); Macbeth with Jason Kuschner in
the title role; The Merchant of Venice; and
King John (with Oscar nominee Catalina
Sandino Moreno as Blanche). Ms. Benson
is also Artistic Producer and co founder of
Frog & Peach.

The cast of “TWELFTH NIGHT” has
many talented and memorable perform-
ances. JANE CORTNEY was €electric as
Viola, at turns, both strong and vulnerable.
BRANDO BONIVER exuded great
charm as Sebastian. JONATHAN MAR-
BELLI was hilarious as Toby Belch, and
has a voice that can be heard 20 blocks
away. The entire ensemble cast was well-
cast and talented. In addition to the afore-
mentioned actors, the cast “TWELFTH
NIGHT” included: Matthew Bayer
(Captain/Priest), Collin Blackard
(valentine), Michael Broadhurst (Sir
Andrew), Lenny Ciotti (Mavolio), Kyla
D’Souza (Curio), Peter Forde (Delbert),
Eric Dysart (Feste), Erick Gonzalez
(Orsino), Mark Sage Hamilton (Antonio),
Steve Mazzoccone (Fabian), Monte
Nummi (Bartok), Amy Frances Quint
(Clivia), and Leah Reddy (Maria).

The set design is by Peter Adams, the
costumes are by Jessa Raye Court, and the
choreography is by Tom Knutsen, and the
combat design, including sword fighting,
isby MarcuaWatson. Ted Zurkowski com-
posed music for the production. Alexandra

Rubin is Associate Producer.
The production stage manager
is Blair Hotchner.

Frog & Peach Theatre
Company (www.frogand-
peachtheatre.org), co founded
by Ted Zurkowski and Lynnea
Benson - - both Actors Studio
aumni - - isdedicated to stag-
ing Shakespeare's plays crafted
for modern audiences (under
two and a haf hours) and in
keeping with this approach
enjoyable for audiences of all ages.

Again, the show runs through Sunday,
May 15. All tickets will be $18.00. The
box office number for tickets is 212 868
4444 or www.smarttix.com.

HOW AND WHY |
FIRST CHEESE STORE

ROBBED MY

La MaMa E.T.C. [Experimenta
Theatre Company] will present the World
Premiere of HOW AND WHY | ROBBED
MY FIRST CHEESE STORE by MIKE
GORMAN. Directed by DAVE BEN-
NETT, HOWAND WHY | ROBBED MY
FIRST CHEESE STORE features video,
photography, cheese, and a life size taxi-
dermy horse. Previews begin May 19.
Opening night is slated for Thursday, May
26.

In HOW AND WHY | ROBBED MY
FIRST CHEESE STORE, a homeless
playwright turns the tables on the patroni z-
ing Artistic Director of a downtown the-
ater. Can he pull off what will inevitably
become a potent Page Six story headline,
if not the most absurd heist of all time?

Produced by The Forty Hour Club, the
production features costumes by Obie
Award winner Gabriel Berry, sets by
Donald Eastman, sound by Obie Award
winner Tim Schellenbaum and an installa-
tion by Gregory de la Haba. The cast fea-
tures Melody Bates (Patrial Comfort's
Booty Candy), Joseph Mullen (Pre
Disposal), Mary Notari (International
WOW'’s Auto DaFe, FringeNYC's There
Will Come Soft Rains), Alan B. Netherton
(Jean Claude van Italie's America Hurrah,
Labapaloozal at St. Ann's Warehouse),
Tommy Piper (Andrei Serban’s Richard 3)
and Travis York (Anne Washburn’s The
Internationalist, Adam Szymkowicz's
Nerve).

MIKE GORMAN is a playwright in
residence at La MaMa ETC where he has
presented works including The Honor and
Glory of Whaling (2008), Death by
Joinery (2006), Counting Coup (2002),
Single Action Shotgun (2001), UltraLight
(2000) and A Funny Old Bird (1998). His
plays have also been seen at The Portland
Stage Company and Gloucester Stage
Company (Israel Horovitz, Artistic
Director), among others. Mike was the co
creator of the acclaimed performance
troupe The Fabulous Giggin' Bros. He
began his career as a playwright at Clark
University in Worcester, Massachusetts
where received a degree in Literature
(1988). At Clark, MIKE GORMAN was
nominated for a Rhodes Scholarship and
has recently been nominated for induction
into the Clark University Athletic Hall of
Fame.

The late ELLEN STEWART [1919-
2011], who died earlier thisyear at age 91,
founded La MaMa in 1961 in atiny base-
ment on Manhattan’s Lower East Side.
She dedicated it to the playwright and all
aspects of the theater. Today, La MaMa is
a world renowned cultural institution rec-

Howard L. Wieder

ognized as the seed bed of new
work by artists of all nations
and cultures. To date, La
MaMa has presented artists
from over 70 nations. Each sea-
son, over 100 productions with
over 400 performances are
staged in their three theaters.
Among the playwrights whose
early work was presented on its
stage were Harold Pinter, Sam
Shepard, and Hanford Wilson;
the actors Harvey Keitel, Jill
Clayburgh, Bette Midler and Nick Nolte
performed there. Harvey Fierstein created
“Torch Song Trilogy” at La MaMa before
its critically acclaimed transfer to
Broadway. Among those other artists who
began at La MaMa include: Meredith
Monk, Robert Wilson, Jean Claude van
Itallie, Tan Dun, Joel Zwick, Mike Figgis,
Jackie Curtis, Blue Man Group, John
Kelly, David and Amy Sedaris. La MaMa
has been honored with over thirty Obie
Awards, Drama Desk Awards, Bessie
Awards and Villager Awards. www.lama-
ma.org .

HOW AND WHY | ROBBED MY
FIRST CHEESE STORE runs May 19
June 5, Thursday Saturday at 7:30 PM,
Sunday at 2:.30 PM. La MaMa E.T.C. is
located at 74A East Fourth Street (between
2nd Avenue & Bowery - - accessible from
the F train at 2nd Ave). Tickets are $18,
available at 212 475 7710 or www.lama-
ma.org.

MANIPULATION

MANIPULATION, a world premiere
play by VICTORIA E. CALDERON
about one woman’s struggle for freedom
and self discovery, is set to begin Off
Broadway previews May 14 prior to its
official press opening June 16 at Cherry
Lane Theatre (38 Commerce Street) in
Manhattan. MARILYN FRIED directs.

In MANIPULATION, Cristina out-
wardly appears to have everything she can
desire, however, she cannot enjoy her life.
Her husband, Mauricio, torments her with
flagrant displays of infidelity while her
mother, Dona Beatriz, encourages her to
have an affair with Luis. When Cristina
turns to a psychoanalyst for help, he pro-
ceeds to take advantage of her. With every
attempt to find herself, Cristinais manipu-
lated back into submission until she findsa
way to cut the ties that bind her to her pre-
vious existence.

The ensemble of MANIPULATION
features Robert Bogue (“Guiding
Light,“0Oz"); Mark Ethan; Gabriel
Furman; Jeremy Stiles Holm (Mint
Theatre's WIFE TO JAMES WHELAN);
Mihaela Mihut (“Perkins' 14,” National
Theatre of Romania’s FOOL FOR LOVE);

Robert Mobley (SUDDENLY LAST
SUMMER); and Saundra Santiago (“The
Sopranos,” “Miami Vice” NINE on
Broadway with Antonio Banderas).

MANIPULATION features scenic
design by Bill Stabile (TORCH SONG
TRILOGY, Drama Desk nominee for
SPOOKHOUSE, SUDDENLY LAST
SUMMER); lighting design by Kirk
Bookman (THE SUNSHINE BOY S, THE
GIN GAME); costume design by Algo
Vietti (SECRETS OF THE TRADE);
sound design by Jeremy L ee; and technical
supervision by Jay Janicki (FELA!).
Mexican born playwright VICTORIA E.
CALDERON began her writing career as
ajournalist. “El Heraldo de Mexico” pub-
lished a series of her essays. Additionally
she was a columnist and director of the
socia and cultural section at “El Sol de
Mexico.” MANIPULATION marks her
American premiere.

Director MARILYN FRIED has trav-
eled extensively throughout Europe, con-
ducting acting workshops. Some of the
actors she has worked with have been
nominated for Academy Awards and
Golden Globes and others have been nom-
inated for and awarded Emmys and Tonys.
Her creditsinclude “Reds,” “Baby Boom,”
“Something’'s Gotta Give,” The Godfather
I, I & I, “First Wives Club,” “Prizzi's
Honor,” “Michael Clayton,” and “Silence
of the Lambs” She currently has two
films, which she will direct, in develop-
ment, one of which will be shot in
Romania.

Off Broadway, MARILYN FRIED
recently directed Tennessee Williams's
SUDDENLY LAST SUMMER with
Kathryn Luce and Joan Copeland. She
became a member of The Actors Studio
under the leadership of Lee Strasberg.

VICTORIA E. CALDERON'’s
MANIPULATION begins its open ended
Off Broadway run on May 14, with an offi-
cial press opening set for June 16 at the
Cherry Lane Theatre (38 Commerce
Street). Performances run Tuesdays
Fridays at 8pm; Saturdays at 2PM and
8PM; Sundays at 3pm and 7pm Tickets are
$68.50. For tickets, visit Telecharge.com or
call 212 239 6200 or 800 432 7250. Tickets
may aso be purchased at the Cherry Lane
box office: Tuesdays Fridays, 4 8 PM;
Saturdays, 12 8 PM; and Sundays, 1 7 PM.

* * ¥ % * * % * *x % * *x k¥ * *x *

* % % *x *x * * *x *x *

HOWARD L. WIEDER is the writer
of both “THE CULTURE CORNER”
and the “BOOKS AT THE BAR”
columns, appearing regularly in THE
QUEENSBAR BULLETIN, andisJUS
TICE CHARLES J. MARKEY’S
PRINCIPAL LAW CLERK in Supreme
Court, Queens County, Long Island
City, New York.

Strictly
Professional...

KT

ADVERTISE TO THE LEGAL PROFESSION

866-867-9121

LLIGAIL
MEDIA

PUBLISHING




THE QUEENS BAR BULLETIN - MAY 2011 11
SERVICE DIRECTORY
LAWYER TO LAWYER OFFICE FOR RENT OFFICE FOR RENT GOT LEGAL
Wall Street Office . 2
- - SECURITIES | R e aen! | Law Office for Rent or Share | | NOTICES?
Mal'ltal “IZ LAW " Mall & Parcd i : - Publish Your
J0hn E. Lawlor, Esq Receiving Services Prime location, Astoria, Queens Lona-lsland
Securities e o e | (Off Steinway Street & 31st Avenue) o
Arbitration / Litioation: » Full Floor Corporate Setting w/ ) ) Lega| Notices
ANSWERSTO MARITAL -itigation, Well Appointed Reception Area Present Attorney Looking to Retire
QUIZ ON PAGE 4 F l\gAallAl’blératlons, « Conf. rooms (hrly rental) c Michael X. H fol In
Federal and State « Furn. Offices (full/part time) Ontact iC ael X. arto e iS
Question #1 - Does an appea lie from an Securities Matters a 110 Wall ., 11th Floor _@foﬁggﬁlm‘b“
order deny|ng leave to reargue? (516) 248‘7700 Sggi?(f?r)he%ggg-IZO??n Ph one: 71 8-2 74-001 0 ' ‘
. : 129 Third Street or Over 25 Years
Anwver'n’\éo’ Rogersv. Rogers 2011 N'Y Slip Mineola, NY 11501 www.yoErwoalVIstere;toffioe.com ce": 631 '294'3339 Call 866_867_9121
Op 1012 (2™ Dept.). johnelawlor.com info@yourwallstreetoffice.com and ask for Linda
—————————————————

Question #2 - Does prohibition against dou-
ble counting apply to distribution of parties
tangible income-producing business?

Answer: No, Weintraub v, Weintraub 912
N.Y.S.2d 674 (Z”d Dept. 2010).

Question #3 - Is a life insurance policy on
wife's parents, with defendant wife as benefici-
ary, purchased during the marriage and premi-
ums were paid, in part, with marital funds, mar-
ital property?

Answer: Yes, Weintraub v, Weintraub 912
N.Y.S.2d 674 (2" Dept. 2010).

Question #4 - May the court suspend child
support payments, if the non-custodial parent
established that his or her right of reasonable
access to the child has been unjustifiably frus-
trated by the custodial parent?

Answer: Yes, Matter of Thompson V.
Thompson 2010 NY Slip Op 08120 (2Nd Dept.).

Question #5 - Husband prior to commence-
ment began taking classes necessary to earn
Bachelor of Science and Doctorate degrees in
physical therapy. Twenty-one months after the
wife's commencement of an action for divorce
the husband was awarded both degrees. Is the
wife entitled to equitable distribution of a por-
tion of the husband’s enhanced earnings?

Answer: Yes, Kuznetsova v. Kuznetsova 913
N.Y.S.2d 325 (2" Dept. 2010).

Question # 6 - Can child support payments
be waived prospectively, before the obligation
to make such payments has accrued?

Answer: Yes, Sevens v. Sevens 2011 NY
Slip Op 1830 (2" Det.).

Question #7 - Can the court set aside the
child support provisions of a stipulation of set-
tlement which was incorporated but not merged
into the judgment of divorce, upon the motion
of one of the parties?

Answer: No, a plenary action to set aside a
stipulation of settlement is required, Brody V.
Brody 2011 NY slip Op 1782 (an Dept.).

Questions #8 - If a pending action was com-
menced prior to the “no-fault” legislation, may
the defendant start a new action on “no-fault”
grounds?

Answer: Yes, Heinz v. Heinz 203438/10,
NYLJ 1202483036423 at *1 (Sup., NA Decided
February 16, 2011).

Question #9 - Are mations to enforce the
terms of a stipulation of settlement subject to a
statute of limitation?

Answer: No, Bayen v. Bayen 2011 NY Slip
Op 01421 (2" Dent.).

Question #10 - Is an action to enforce adis-
tributive award in matrimonial action governed
by the six-year statute of limitations?

Answer: Yes, Bayen v. Bayen 2011 NY Slip
Op 01421 (2Nd Dent.).

Continued From Page 1

Miscellaneous Department has aligt of tran-
scription companies that have been used by
the Bar Asociation to transcribe the record.
Usudly the parties sst an agreed upon date
for the examination and inform the Judge of
the proposed date. It is advissble to leave
enough time from the return date of the cita-
tion to the date of the actud examination to
providefor theturning over of documentsthat
are subject to discovery associated with the
accounting.  Artidle 31 discovery is broad
and may teke time to be provided. In the
Metter of the Estate of Ddlide, 149 A.D.2d
793, 339 N.Y.S.2d 588 (3rd Dept 1989).

Most of the document discovery that a
party would require of the fiduciary is
required to be turned over pre-objection.
SCPA 2211 (2) states that a party con-
ducting an examination is entitled to all
rights granted under Article 31 of the
CPLR with respect to document discov-
ery, equally if such examination takes
place before or after the party files objec-
tions. However, the objecting attorney
should keep in mind that just because they
are now filing objections they will not be
permitted to examine the fiduciary for a
second time. See In Re Coyles Will, 61
Misc. 2d 720, 306 N.Y.S.2d 161 (Sur. Ct.
Albany County 1969).

Ordinarily, the Court will also ask the
parties for an agreed upon date for the
objections, if any, to be filed. This date is
usually ten days after the completion of the
examination. Pursuant to Hon. C.
Raymond Radigan, “Courts typically
order that objections must be filed within
10 days after the completion of such exam-
inations’ or within such other time as is
fixed by stipulation of the parties or by the
Court. Margaret Vaentine Turano & C.
Raymond Radigan, New York Estate
Adminigtration 6.03(b) (2007). All of
these dates should be well thought out by
the attorney seeking the examination. As
stated, the Court rarely alowsfor asecond
examination. See Inthe Matter of the Will
of Ettinger, 7 Misc. 3d 316, 793 N.Y.S.2d
739 (Sur. Ct. Nassau County 2005) (hold-
ing that SCPA examinations may be as
broad as any objections that may be filed
and the examining party gets only one
opportunity to examine. Permission from
the Court to reexamine these witnesses is
not granted lightly.); In re Estate of
MacLeman, 9 Misc. 3d 1119(A), 808
N.Y.S2d 918 (Sur. Ct. Westchester
County 2005); In re Estate of Roth, 7
Misc. 3d 1010(A), 801 N.Y.S.2d 242 (Sur.
Ct. Bronx County 2005). Therefore, al
potential issues should be the subject of
the discovery demands and the fiduciary
should be questioned about said issues
during that examination.

The scope of the examination of the
fiduciary isbroad. The fiduciary should be
prepared to turn over documentation and
be questioned on al issues which are part
of the accounting. Additionally, the fiduci-
ary can be questioned regarding assets

which were not collected. Inthe Matter of
Fenton, 23 Misc. 2d 1074, 203 N.Y.S 2d
23 (Sur. Ct. Nassau County 1960); In re
Estate of Stanley, 59 Misc. 2d 232, 299
N.Y.S.2d 47 (Sur. Ct. NY County 1969);
In the Edtate of Dorman, 175 Misc. 2d
479, 669 N.Y.S2d 193 (Sur. Ct.
Cattaraugus County 1998). Items that
passed by operation of law such as testa-
mentary subgtitutes can be the subject of
inquiry as well as Totten Trust accounts
and payable on death beneficiary designa-
tions (i.e. life insurance). The inquiring
attorney will also be permitted to question
the fiduciary regarding the activities of a
corporation that was owned by the dece-
dent in which the fiduciary continued the
activities of the business. Therefore, the
activities of the corporation for which the
estate had a controlling interest are to be
fully disclosed. In Re Tutle's Estate, 4
N.Y.2d 159, 173 N.Y.S.2d 279 (1958).
The fiduciary will be required to pro-
duce checkbook ledgers, QuickBooks
reports, cancelled checks, bank statements,
broker agreement statements, estate tax
returns, fiduciary returns, appraisals of red
property, business appraisals, etc.
Attorney’s hills for services and account-
ing reports can dso be disclosed. In the
Matter of Storecky, 85 N.Y.2d 518, 626
N.Y.S.2d 733 (1995). In the case of the
Matter of Dorman, 175 Misc. 2d 479, 669
N.Y.S.2d 193 (Sur. Ct. New York County
1998), the Court held that athorough 2211
examination may be difficult without doc-
ument discovery. See aso, In re Schneier,
50 A.D.2d 715, 374 N.Y.S.2d 872 (4th
Dept 1975) which makes clear that the
scope of disclosureis broad. “The test is
materiality; that is relevancy and useful-
ness” Id. Disclosurein Surrogate's Court
is governed by Article 31 of the CPLR.
An accounting proceeding is one of the
most utilized proceedings because of the
wide range of relief that can be sought. As
the scope of the examination and the dis-
covery of information leading up to the
examination are very broad so is the nature
of the relief that can be demanded in the
accounting. In re Rappaport’'s Estate, 150
A.D.2d 779, 542 N.Y.S2d 215 (2d Dept
1989) (holding that “the obligation rests on
the fiduciaries to make complete disclosure
of al relevant data pertaining to the
edate”); See, dso, In re Levings Will, 15
Misc. 2d 281, 181 N.Y.S.2d 316 (Sur, Ct.
Kings County 1958); In re Davidson's
Edate, 89 N.Y.S2d 221 (Sur. Ct. NY
County 1949) (holding that aparty can seek
information as to any matter relating to the
adminigration of the etate); Inre Edtate of
Grossman, 211 A.D.2d 409, 621 N.Y.S.2d
44 (1st Dept 1995) (holding that “the statute
gives examiners even wider latitude then
the pertinent general discovery rules”) The
accounting proceeding can be the forum
where an interested party seeks relief
againgt thefiduciary such asaclaimthat the
fiduciary has withheld property from the
edate. In re Fenton's Edtate, 23 Misc. 2d

1074, 203 N.Y.S.2d 23 (Sur. Ct. Nassau
County 1960) finding that the inquiry
relatesto her acts or neglect in her fiduciary
capacity. Accounting examination or
inquiry historicaly is aremedy for the dis-
covery of assetswithheld by the representa-
tive. In the dternative, the fiduciary can
seek asurcharge againgt a beneficiary for a
loan that remains unpaid to the decedent
and the decedent’s estate.  All other out-
standing issues that may remain are to be
addressed and litigated in the accounting.
The attorney involved in the accounting
proceeding should also keep in mind that
the issue of whether they are entitled to a
trid by jury is dependent on whether the
relief requested is equitable in nature or
legal in nature. Generaly, no right to trial
by jury existsin an accounting proceeding
because the proceeding is a matter of equi-
ty. Matter of Estate of Rappaport, 150
A.D.2d 779, 542 N.Y.S.2d 215 (2d Dept
1989). Usudly the assertions made in an
accounting proceeding are made regarding
property owned by the decedent; therefore,
generaly, the claim is in equity. In re
Edtate of Filipiaks, 66 Misc. 2d 742, 322
N.Y.S.2d 9713 (Sur. Ct. Erie County
1971). Additiondly, it is generdly a dis-
pute that involves a fiduciary obligation
which aso sounds in equity. Matter of
Edtate of Rappaport, 150 A.D.2d 779, 542
N.Y.S.2d 215 (2d Dept 1989). The SCPA
preserves the clamant’s right to tria by
jury of issues relating to the validity and
enforceability of the rgected claim, even
when they must be determined in an
accounting proceeding. In re Boyle's
Estate, 242 N.Y.2d 342 (1926); 40 N.Y.
Jur. 2d Decedents Estates Section 1242.
Among the actions of the fiduciary that
are fair game in the SCPA 2211 examina-
tions and subsequent to objections to the
account, include but are not limited to: sdlf
dedling; failure to marsha al assets; negli-
gent handling of estate taxes; investments
that are improper; wrongful payment of
creditors or clams, falure to distribute;
wrongful payment of commissions; loans,
propriety of gppointing the preliminary
executor; issuesrelating to theright of elec-
tion; administration expenses, reasonable-
ness of attorney’s fees and construction of
the will. In addition, a beneficiary may
seek to surcharge afiduciary for the sale of
redl property for lessthan fair market value.
The accounting proceeding is the forum
where a client can have higher allegations
heard with regard to the adminigtration of a
trust or an estate. The examination of the
fiduciary pursuant to SCPA 2211 and the
discovery tools associated with the exami-
nation is critica in ascertaining whether
objections should be filed. The
Examination can aso be used to dlow the
partiesto adequately frametheir objections.
*Editor’'sNate. Soott G. Kaufimenisa partner
in the firm Cronley & Kaufman, PC, located in
Bmhurg, NY. He is d a Mee-Chair of the
SurrogatesCourt, Edatesand Trugs Conittee
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per month*

Kyocera TASKalfa 255 MFP
Total Value Package

So Much for So Little! $135

Kyocera TASKalfa 255 MFP per month

For a limited time, you can get the exceptional value and productivity of
a new TASKalfa 255 MFP for a special low lease of just $135 per month.

This stylish, compact MFP is ideal for today’s business environment and

comes with Kyocera's powerful SMARTzech technology, plus all this:  — i
25 pages per minute 11" x 17" capability - #_— i j(
Standard print, copy & color scan Maintenance and Toner - S
Optional Fax System included for 78,000 Pages -y 4
50-sheet document processor, duplex — I 4

500-sheet paper drawer, 100-sheet MPT

30 ppm is also available at a similar value. Call for details.

*39-month FMV lease for qualified customers. 'ﬁ
Above unit shown with optional dual 500-sheet KH u E E Ra
paper drawer. Subject to change without notice. TAS Ka a
Offlce _SO|UTiOHS Inc. Established 1983 ~ Visit Our Showroom
6 131 Eileen Way Sales ~ Service ~ Supplies ~ Leasing
“ Syosset, NY 11791

1-800-364-6482
www.4officesolutions.com




