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HON. DAVID J. KIRSCHNER 

As part of the State’s 2020 Budget, the New York Leg-
islature enacted sweeping changes to the criminal justice 
system. While a sizeable portion focuses on overhauling 
the current discovery and speedy trial laws, public atten-
tion has gravitated toward the dramatically transformed 
bail structure. Specifically, monetary release conditions 
or “cash bail” (e.g., cash, credit card, bonds) have been 
eliminated for virtually all misdemeanors and non-vi-
olent felonies—meaning that persons charged with 
“non-qualifying” offenses must be released from cus-
tody. Additionally, law enforcement officers must issue 
desk appearance tickets (a formal arrest without being 
held until arraignment) to individuals charged with 
misdemeanors and Class E felonies (the lowest class level 
of felony offenses) in lieu of effecting a custodial arrest 
unless they have an outstanding warrant, a temporary 
order of protection is being sought, or a driver’s license 
suspension is mandated.

That said, mandatory release from custody without 
bail for non-qualifying offenses does not necessarily 
mean release without any conditions. If a judicial deter-
mination is made that certain measures are necessary to 
reasonably assure a person will return to court, several 
non-monetary conditions may be imposed. Non-mon-
etary conditions include pre-trial supervision (e.g., a 
probation-type monitoring and reporting program), 
electronic monitoring,  passport surrender and travel 

restrictions. And, bail could nevertheless be imposed if 
a person “persistently and willfully”  fails to appear in 
court as directed, commits another felony after being 
released on a felony, intimidates or tampers with a wit-
ness, or violates domestic, family and certain other types 
of protective orders.  But when a person fails to appear, 
a court must wait 48 hours before ordering a bench war-
rant to provide the opportunity for a voluntary return. 

The legislation purportedly seeks to eliminate pre-tri-
al detention of persons unable to afford modest bail for 
offenses that will eventually be resolved in non-incarcer-
atory (e.g., probation, community service, rehabilitation 
programs or fines) or negligible jail sentences because 
extended incarceration jeopardizes employment, hous-
ing, and other life circumstances. Agree or disagree, it 
distinguishes between crimes unlikely to result in sub-
stantial prison sentences (non-qualifying offenses) and 
those that are (qualifying offenses ). This distinction is 
largely, though not exclusively, based on the categoriza-
tion of offenses as either misdemeanors or felonies  and 
designation as either non-violent or violent. Regardless 
of whether a charged offense qualifies for bail, however, 
judges are required to select the least restrictive alter-
native conditions that will reasonably assure a person’s 
return to court. 

Generally, misdemeanors subject a person to less than 
one year in jail; felonies to one year or more. And, all 

jurisdictions classify crimes based on the sentencing ex-
posure commensurate with the severity of the prohibited 
conduct. New York has three classes of misdemeanors; 
six for felonies.  Misdemeanors, however, are not statu-
torily designated as violent regardless of whether the 
prohibited conduct appears to be. Examples include as-
sault in the third degree, which is intentionally inflict-
ing physical injury,  obstruction of breathing or blood 
circulation,  menacing in the second and third degrees,  
arson in the fifth degree,  sexual abuse in the second and 
third degrees,  sexual misconduct  and forcible touching. 

Felonies designated as non-violent include reckless 
and vehicular manslaughter,  robbery in the third de-
gree, which is using physical force to steal property 
from another person (without using/threatening use of 
a weapon or causing physical injury),  burglary in the 
third degree, which is entering a building while intend-
ing to commit a crime inside (also without using/threat-
ening use of a weapon or causing physical injury),  rape 
in the third degree, which is a lack of actual or legal con-
sent,  arson in the fourth degree  and, of course, larceny 
and drug sale and/or possession.  But the test of whether 
felonies are designated as non-violent or violent has little 
to do with whether the prohibited conduct appears vio-
lent or the title of the offense. Rather, it is based on the 
legal gravity of the conduct.

New York’s Bail 
Legislation Explained
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Being the official notice of the meetings and programs listed below, which, unless 
otherwise noted, will be held at the Bar Association Building, 90-35 148th Street, 
Jamaica, NY. Due to unforeseen events, please note that dates listed in this schedule 
are subject to change. More information and changes will be made available to 
members via written notice and brochures. Questions? Please call 718-291-4500.
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New Members
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are completely confidential.  Confidentiality is privileged and 
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President's Message

Greetings Dear Members, 
Happy Springtime to all of you! As the world awak-

ens from its winter slumber, I wish you all a smooth 
and good transition into Spring.

This past January, I referenced the word “liberty” 
during my discussion of defining the Rule of Law; this 
word and its meaning have been in my mind since that 
time. Liberty calls to mind the Statue of Liberty, which 
for me is a steadfast reminder of justice, liberty and 
freedom. For many years, immigrants from all over the 
world arriving to the United States have been greet-
ed by this statue as they have come seeking freedom 
and a better life for themselves and their families. I 
mentioned previously that liberty has not automatical-
ly been bestowed on people who live in this country; 
long-hard battles have been fought for people to gain 
their liberty in this country and the battles continue 
today.  

The Queens County Bar Association has historically 
at different times reflected upon the word “liberty”; I 
am now taking a moment to do so again. The notion of 
liberty in the United States is the most often designated 
seminal idea and selling point for people from all over 
the world; in fact, people cherish and revere the notion 
of liberty and freedom in this nation. I would like to 
highlight two people from very different backgrounds, 
both born in the United States, who were committed to 
advancing the principals of liberty and freedom. 

Digging through the Queens County Bar Associ-
ation’s published anniversary booklet entitled “Spirit 
of ’76, 100th Anniversary, 1876-1976,” I found an ex-
cerpt from an address on the subject of liberty entitled, 
The Spirit of Liberty,” given by Judge Learned Hand in 
Central Park, on May 21, 1944. Judge Billings Learned 
Hand (b. January 27, 1872 – d. August 18, 1961) was 
born and raised in Albany, New York. He majored in 
philosophy at Harvard College, and graduated with 
honors from Harvard Law School. After a short career 
as a lawyer in Albany and New York City, he was ap-
pointed at the age of 37 as a Federal District Judge in 
Manhattan, NY in 1909. 

The words of Judge Hand’s, May 21, 1944, Central 

Park’s speech are poignant and still relevant today. Be-
low is a portion of the excerpt of the speech that was 
published in 1976, in the Queens Bar’s 100th Anniver-
sary Booklet:   

“The Spirit of Liberty”
“Liberty lies in the hearts of men and women; when 

it dies there, no constitution, no law, no court can save 
it; no constitution, no law, no court can even do much 
to help it. While it lies there it needs no constitution, 
no law, no court to save it. And what is this liberty 
which must lie in the hearts of men and women? It is 
not the ruthless, the unbridled will; it is not freedom to 
do as one likes…What then is the spirit of liberty? …
The spirit of liberty is the spirit which is not too sure 
that it is right; the spirit of liberty is the spirit which 
seeks to understand the minds of other men and wom-
en; the spirit of liberty is the spirit which weighs their 
interests alongside its own without bias; the spirit of 
liberty remembers that not even a sparrow falls to earth 
unheeded;…” “(From the address of Judge Learned 
Hand on “I Am An American Day,” delivered in Cen-
tral Park on May 21, 1944 to a vast audience includ-
ing hundreds of new citizens),” as cited in the article 
“Our Contributions to the Court of Appeals,” Queens 
County Bar Association, Spirit of ’76, 100th Anniver-
sary, 1876-1976, The Alpert Press Inc., 1976, p.46. 

On March 10th this nation will commemorate and 
celebrate Ms.  Harriet Ross Tubman (b. circa 1820 
– d. March 10, 1913), an extraordinary woman who 
was deeply committed to standing for and advancing 
the principals of liberty and freedom. On March 13, 
1990, Public Law 101-252 of the 101st Congress (104 
STAT. 99, S.J. Res. 257), a Joint Resolution passed by 
the Senate and House of Representatives of the Unit-
ed States of America proclaimed, “Whereas Harriet 
Tubman – whose courageous and dedicated pursuit of 
the promise of American ideas and common principles 
of humanity continues to serve and inspire all people 
who cherish freedom died at her home in Auburn, New 
York on March 10, 1913, Now, therefore be it Resolved 
by the Senate and House of Representatives of the 
United States of America in Congress assembled, that 

March 10, 1990 be designated as Harriet Tubman Day, 
to be observed by the people of the United States with 
appropriate ceremonies.” Approved March 13, 1990, 
LEGISLATIVE HISTORY – S.J. Res. 257; Congres-
sional record, Vol 136 (199); Mar. 6, considered and 
passed Senate; Mar. 7, considered and passed House.  
See http://www.harriettubman.com/day.html

The Resolution outlines the reasons for creating the 
Public Law, enumerating the following important facts 
and achievements of Harriet Ross Tubman: Harriet 
Tubman was born into slavery in Bucktown, Maryland 
in or around the year 1820; Ms. Tubman escaped slav-
ery in 1849 and became a “conductor” on the Under-
ground Railroad, she undertook a reported nineteen 
trips as a conductor, endeavoring despite great hardship 
and great danger to lead hundreds of slaves to freedom, 
she became an eloquent and effective speaker on the 
behalf of the movement to abolish slavery, she served in 
the Civil War as a soldier, spy, nurse, scout and cook, 
and as a leader in working with newly freed slaves, and 
after the War, she continued to fight for human digni-
ty, human rights, opportunity and justice. See http://
www.harriettubman.com/day.html

So, Dear Members, I hope that you are able to dis-
cern from the discussion of the lives of these two very 
different people, Judge Billings Learned Hand and Ms. 
Harriet Ross Tubman, that we all have the capacity and 
ability to advance the principals of liberty, no matter 
what walk of life we come from. I do hope that my dis-
cussion of liberty has inspired you, with the work that 
you do, to uphold the principals of liberty and freedom 
in the law. Working together as a community, we can 
become more empowered to advance the principals of 
liberty and freedom, as part of our pursuit of excellence 
and upholding justice in the law. I invite you to reach 
out to me and to each other to share your thoughts and 
ideas about liberty and freedom.

SINCERELY YOURS,
MARIE-ELEANA FIRST | PRESIDENT

“Every great dream begins with a dreamer. Always remember, you have 
within you the strength, the patience, and the passion to reach for the stars to 
change the world.” ~ Harriet Tubman 
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Editor’s Note

Lessons From the Archives: The 
Bitter Struggles of Co-op Boards

As cooperative and condominium apartment houses 
continue to be built in Queens County, disputes between 
their Boards of Directors and their apartment owners have 
become increasingly common. 

However, a Co-op Board or Condominium Board, 
though governed by the New York Business Corporation 
Law (BCL) is much more similar to a village, town, or city 
government than it is to a business corporation.

This bit of judicial philosophy was set forth by former 
Chief Judge Judith Kaye of the New York State Court 
of Appeals in Levandusky v. One Fifth Ave. Apartment 
Corp., 75 N.Y. 2d 530, 554 N.Y.S. 2d 807 (1990).

In Levandusky v. One Fifth Ave. Apartment Corp., 
Chief Judge Kaye gave us all the following guidance: 

“As Courts and commentators have noted, the cooper-
ative or condominium association is a quasi-government 
– “a democratic sub society of necessity” (Hidden Har-
bour Estates v. Norman, 309 So.2d 180, 182 [Fla.Dist.
Ct.App]). The proprietary lessees or condominium owners 
consent to be governed, in certain respects, by the deci-
sions of a board. Like a municipal government, such gov-
erning boards are responsible for running the day-to-day 
affairs of the cooperative and to that end, often have broad 
powers in areas that range from financial decision making 
to promulgating regulations regarding pets and parking 
spaces (see generally Note, Promulgation and Enforcement 
of House Rules, 48 St. John’s L.Rev. 1132 [1974]). Author-
ity to approve or disapprove structural alterations, as in 
this case, is commonly given to the governing board. (See, 
Siegler, Apartment Alterations, N.Y.L.J., May 4, 1988, at 
1, col 1.” (Emphasis added) 

 A careful reading of Justice Kaye’s philosophy on this 
subject was revealed in a bitter struggle on a Queens Coun-
ty Co-op Board some years ago where my law firm repre-
sented the tenant-shareholder. 

In Co-op Board v. Smith and Jones, we represented 
Ms. Smith and Ms. Jones, former members of the Co-op 
Board. (The names have been changed to protect the pri-
vacy of the litigants).

Its seems that after Ms. Smith and Ms. Jones had com-
pleted their terms as members of the Co-op Board, they 
complained to the new members of the Board of Directors 
that the apartment house was inadequately maintained 
and that the superintendent was not doing his job. Ms. 
Smith and Ms. Jones also complained that the finances of 
the Co-op Board were in disarray and adequate account-
ing procedures were not being followed.

The new Co-op Board, headed by the new president, 
Mr. Maniac, then filed a Summons and Complaint against 
Ms. Smith and Ms. Jones in the name of the Co-op Board 
with the following causes of action: 

Replevin. The Co-op Board sought repossession of “nu-
merous financially sensitive and privileged documents of 
the corporation” that Ms. Smith and Ms. Jones allegedly 
kept after their term on the Co-op Board had expired. The 
fact of the matter was that the Co-op Board continued to 

maintain all of its own records all of the time. 
Conversion. The Co-op Board claimed that Ms. Smith 

and Ms. Jones, the former members of the Board wrong-
fully converted the documents.

Conspiracy. The Co-op Board took the position that 
Ms. Smith and Ms. Jones were part of a conspiracy to de-
prive the Co-op Board of its “sensitive documents”.

Prima Facie Tort. The Co-op Board claimed that Ms. 
Smith and Ms. Jones’ failure to return these “sensitive doc-
uments has caused substantial harm” to the Co-op Board 
in its daily operations. 

Punitive Damages. The Co-op Board wanted punitive 
damages against Ms. Smith and Ms. Jones, its former 
members and its neighbors in the same apartment house. 

In their Ad damnum Clause the Co-op Board request-
ed $500,000 from Ms. Smith and Ms. Jones, its former 
members and its continued neighbors in the very same 
apartment house.

Years later it is easy to chuckle over this kind of dispute. 
But while it was going on Ms. Smith and Ms. Jones felt 
very threatened in their own home. Ultimately, after two 
years of litigation in our home court, the Queens Coun-
ty Supreme Court in Jamaica, New York reason prevailed 
and Mr. Manaic’s lawyers were able to convince him to 
withdraw the Co-op Board’s Complaint.     

Accomplishing this objective on behalf of Ms. Smith 
and Ms. Jones required numerous Court appearances for 
Motion practice seeking to dismiss the Complaint. We of 
course submitted an Affidavit of our clients. We were also 
able to obtain an Affidavit from a different member of the 
Co-op Board, Ms. Blue, who testified that the entire liti-
gation was wrongful, and that the Co-op Board never was 
missing any of its records.

We were also able to obtain an Affidavit from the former 
Treasurer of the Co-op Board Mr. Auditor, who stated that 
he made a Motion at a Board meeting of the Co-op Board 
to have the Complaint dropped, but this Motion was never 
entertained and not put to a vote.

Throughout the two years we litigated this case, we 
were in continual contact with our adversaries, Mr. Rea-
sonable and Ms. Peacemaker. We were finally able to con-
vince them that the Co-op Board’s Complaint should be 
dropped. 

Lesson: The lesson in all of this is as follows: Living to-
gether in crowded apartment houses is never an easy task. 
When there is a commercial landlord, he or she rules as if 
he or she were an Absolute Monarch. However, once a Co-
op Board or Condominium Board has been established, 
we now have democracy between neighbors. A Coopera-
tive or Condominium apartment house is much more like 
a suburban village or town then it is like a rental building 
in the City of New York. In suburban villages and towns, 
there are politics and personalities and elections and the 
democratic way of life prevails. 

Despite the experience of this type of case as listed 
above, Co-op and Condominium Boards are a much bet-

ter way to live than the rental apartment buildings where 
owner is King or Queen. On a Co-op Board or a Condo-
minium Board members are elected to pass rules much like 
legislation that governs the lives of their neighbors.

Chief Judge Kaye has instructed us in Levandusky v. 
One Fifth Ave. Apartment Corp., cited above, that a Co-
op Board or a Condominium association “is a quasi-gov-
ernment – a little democratic sub society of necessity.” For 
this piece of judicial philosophy, Judge Kaye quoted from 
an opinion of the Florida District Court of Appeals, Hid-
den Harbour Estates v. Norman cited above. Chief Judge 
Kaye went on to instruct us that a Co-op Board or Condo-
minium Association is “like a municipal government, such 
governing Boards are responsible for running the day-to 
day affairs of the cooperative and to that end, have broad 
powers …”

This is all worthwhile remembering when approaching 
a case of this type. The lawyer involved on either side is not 
dealing with the ordinary business corporation whatsoever 
at all. Even though the New York Business Corporation 
Law (BCL) may technically govern, one is now deep in the 
subject of local politics. 

In New York City terms, dealing with the Co-op Board 
is much more similar to dealing with a Community Board 
or with the New York City Council itself. However, be-
cause New York City is so large and contains five coun-
ties within it, the distance between a citizen and his or 
her local government is very far indeed. A New York City 
resident views the City Council as similar to the State Leg-
islature or the United States Congress itself.

Not so inside of a Cooperative apartment house Board 
or Condominium Association. With Co-op and Condo-
minium Boards, we are dealing with a very similar situa-
tion as to a suburban Village Board or Town Board. The 
politics of who supports whom and why must be taken 
into consideration. There are factions that are similar 
to political parties on a Co-op Board or Condominium 
Board that must be dealt with. 

The entire mindset in a Co-op Board or Condominium 
conflict situation must be different. In rental apartment 
houses, a fight between neighbors and/or with the super-
intendent and/or with the landlord may wind up in the 
police station. On a Co-op Board, it is we members of the 
Bar and our Court system who must resolve the dispute. 
As wise lawyers have always said: “The more lawyers you 
have, the less police officers you need.” This is never more 
true than in the Co-op Board or Condominium Board 
case. Upon reflection, it is clear that the Court system is a 
far better place to resolve disputes between neighbors than 
the police station.  

BY PAUL E. KERSON
EDITOR
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Allen E. Kaye Joseph DeFelice 

IMMIGRATION 
QUESTIONS

For foreign investors looking for freedom and flexibility 
to live and work in the United States in a way accommo-
dating to their lifestyles, the EB-5 investor category can 
provide an excellent opportunity to accomplish this goal 
through the obtaining of Green Cards (Lawful perma-
nent resident status).

There are two EB-5 programs, The Regular program 
where the foreign investor makes his own  investment and 
will be responsible for directly creating 10 full time jobs 
himself and a Regional Center program which is under 
the control of a Regional Center and which usually rely 
upon an economist’s projection to prove that the mere fact 
of the investor’s investment, standing alone, is sufficient 
to establish that the 10 jobs have been indirectly created, 
thus making much simpler the difficult problem of prov-
ing that one has created 10 full time jobs. Both have three 
basic requirements:

1. Investment in a new commercial enterprise;
2. Investment of $900,000 to $1,800,000 (depending 

on the location of the business) into the business, and;
3. Creation of employment for at least 10 full-time U.S. 

workers
The investment may consist of the contribution of var-

ious forms of capital, including cash, equipment, inven-
tory, property, or other tangible equivalents.  The general 
requirement is that one invest $1,800,000 but one may be 
able to invest $900,000 if the business  is in a “targeted” 
employment area where the rate of unemployment is 150 
% per cent of the national average rate or a rural area, as 
designated by the U.S. Office of Management  and Bud-
get.

As noted above, the distinguishing characteristic  of 
the Regional Center program is that it permits an investor 
to satisfy the job creation requirement “indirectly” by al-
lowing an investor to prove through economic projection 
that their investment will ultimately create 10 additional 
jobs without needing to prove that the job were actually 
created.   

The EB-5 program requires at a minimum that the 
investor be actively involved in the management of the 
company, but that requirement can be satisfied simply by 
making him a limited partner, with all the rights of such 
under the “Uniform Limited Partnership Act.” 

Regardless of how he invests, the investor is not re-
quired to live at the place of investment. He or she can live 
wherever he or she wishes in the United States.

Regional Center programs frequently involves purchas-
ing low-yielding industrial properties with invested funds 
and converting them into mortgage free higher-value com-
mercial properties. Various programs may feature a hotel, 
office space, retail shops, farms or storage space. Investors 
participate as limited partners of a limited partnership but 
are seldom paid a return of over 1% per year regardless of 
how profitable the business the investors finance turn out 
to be. If all goes well the investor will be repaid his invest-

ment after 5-6 years, assuming that by that time he has 
completed his 2 years of “conditional residence”. 

The procedure for filing an EB-5 Investor Green Card 
petition is relatively straightforward when a Regional 
Center program is used.  The investor must present evi-
dence that traces the funds through bank transfers and 
other documentation, from the investor directly to the 
enterprise. The money can be acquired through income 
as documented by tax returns or other records, or in the 
form of a loan or gift. A parent could make a gift to a 
son or daughter who could then invest the funds. Alter-
natively, the money can be acquired through a mortgage 
on one’s home. However, currently it is the position of 
the USCIS that any loan must be 100% secured by in-
vestor’s assets (not including the investment upon which 
he is seeking EB-5 status). This requirement has been 
challenged successfully in federal court, but the USCIS 
continues to adhere to it. 

After the investor completes a thorough business and 
financial due diligence analysis of the viability of the 
Regional Center business opportunity, the investment is 
made, and a petition is filed by him with the USCIS. Cur-
rently the USCIS estimates that it is taking 32-49 months 
to adjudicate a petition to classify one as an EB-5 investor.  
Even then, unfortunately, one is not assured of being able 
to take the next step in the permanent residency process. 
Rather, one must first check the Visa Bulletin which is 
posted each month by the Department of State on the in-
ternet. Only if the Visa Bulletin indicates a “C” for the  
EB-5 category and the investor’s country  of chargeability 
, or a date which is LATER than the date the investor’s 
I-526 was properly filed with the USCIS (called his “prior-
ity date”) may the investor take the next step in his case as 
described below. Otherwise he will be stuck until the visa 
cut-off becomes later than his priority date.

Currently (as of February 2020) the visa cut-off date for 
EB-5 for most “countries of chargeability “is “C”. How-
ever, investors whose country of chargeability are China, 
India and Vietnam have visa cut off dates of December 1, 
2014, September 1, 2018 and December 15, 2016, respec-
tively.   Those investors with a priority date of those dates 
or later are stuck until those visas cut off dates become 
later than their priority date.

Country of chargeability is generally determined by 
one country of birth, not citizenship. However, if one is 
married, one may use one’s spouse’s country of charge-
ability. Also, if you were born in country in which neither 
of your parents were resident, you may use either parent’s 
country of chargeability.

If the investor is already in the United States when 
his petition is approved AND his priority date is earlier 
than the applicable visa cut-off date (or it is “C”), he then 
applies for U.S. permanent residency (“Green Card”) by 
filing Form I-485. Processing times for such applications 
vary widely depending on the investor’s place of residence, 

with investors in New York facing a waiting period of 17 
to 30 months. If the investor resides abroad, an applica-
tion for an immigrant visa in filed in the investor’s place 
of (lawful) residence, with decisions in these overseas cases 
taking an average of about 12 months. Upon adjustment 
of status or admission to the U.S. with an immigrant visa 
one becomes a conditional permanent resident. One will 
then shortly receive a Resident Alien card in the mail 
conferring one all the rights of U.S. permanent residency, 
including the ability to petition for sons and daughters or 
spouses, but valid for only 2 years. 

One’s existing spouse and minor children also receive 
condition permanent residency with the investor. Howev-
er, if the child turns 21 while the case is pending then he 
or she may not be eligible to get permanent residency with 
his or her parent. Unfortunately, due to the unpredictable 
movement of the visa cut off dates, it is often quite diffi-
cult to predict whether older children will ultimately be 
able to immigrate at the same time as their parents, par-
ticularly if the parents were (both) born in India, China 
and Vietnam. Such situations must be carefully analyzed 
on a case by case basis. Also, all children lose their right to 
immigrate with their parents if they marry before immi-
grating to the U.S.

Between 21 and 24 months after the conditional per-
manent residency has been approved, the investor must 
reconfirm that the investment has been made and is still 
in place and that the employment requirement has been 
fulfilled or maintained. A Form I-829, application to re-
move the conditional status, is then filed with the USCIS 
allowing the two-year card to be extended.

Once the condition has been removed, a full Green 
Card is valid as long as the investor resides in the United 
States (but subject to a routine renewal process every 10 
years just as any Green Card is). One may liquidate one’s 
investment once the form I-829 is filed. 

In summary, freedom to live anywhere  in the Unit-
ed States, a passive form of investment with no required 
direct management responsibilities, priority standing 
within the immigration process, and an accelerated path 
to Green Card  status are important factors which make 
the EB-5 Green Card Regional Center category an ideal 
investment vehicle for investors who wish to live and work 
in the United States.

As with other Immigrant Visas, applicants need to take 
into account U.S. and foreign tax and business and per-
sonal planning considerations.

BY ALLEN E. KAYE 
AND JOSEPH DEFELICE 

Allen E. Kaye and Joseph DeFelice are Co-Chairs of the 
Immigration and Naturalization Committee of the Queens 
County Bar Association.

Green Cards Through Investment
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To our current advertisers, 
Thank you for your continued support of the 

Queens Bar Association and it's Bulletin!

Please Contact Maureen Coppola at (347) 728-5974
or email: maureen@queenspublicmedia.com

or Fran (718) 422-7412

To Advertise in the 
QCBA Bulletin

We also offer community news advertising, website 
creation, and social media management!

Published on behalf of the Queens County Bar Association

Violent felony designations include 
murder,  manslaughter in the first degree 
and aggravated manslaughter,  kidnap-
ping,  robbery and burglary in the first de-
grees,  rape in the first and second degrees,  
strangulation in the first and second 
degrees,  assault in the first and second 
degrees  arson in the second degree  and 
terrorism.  Not surprisingly, all felonies 
designated as violent are bail qualifying 
offenses. 

Among the issues precipitated by this 
legislation is that dangerous people will be 
summarily released. Perhaps so, but such 
release is not solely attributable to the new 
law. New York’s bail law has never per-
mitted consideration of whether a person 
charged with a crime poses a danger to the 
community or risk of re-offending (see 
Criminal Procedure Law § 510.30).  CPL 
510.30 does not, in either its original or 
amended form, include danger as a factor 
in bail determinations.  Understandably, 
this causes one pause. Indeed, it seems 
strange and is counterintuitive. It is also 
rare. In fact, of the fifty states, only New 
York, Arkansas  and Pennsylvania pre-
clude its consideration.  Of the reasons 
offered, the most prevalent is that it has 
disparate racial and socio-economic ap-
plication. Another is that it is tantamount 

to preventive detention—incarceration 
prior conviction to eliminate the risk of 
re-offending. Preventative detention, in its 
purest form, is a constitutional anathema. 
Bail, as it were, is intended solely to insure 
a person’s return to court not indiscrim-
inately incarcerate to prevent recidivism.

Even in conjunction with other factors, 
authority governing bail decisions does 
not permit consideration of a person’s dan-
ger or risk of re-offending.  Rather, bail 
determinations have been and continue 
to be exclusively based on the likelihood a 
person charged with a crime will return to 
court. Factors to be considered in making 
such determinations include the nature of 
the charges, a person’s record of criminal 
convictions, record of failing to return to 
court, financial ability to post bail, viola-
tion of family orders of protection, prior 
possession or use of firearms, and overall 
activities and history.  Whether or not so-
cietal threat should be a factor to consider 
in bail decisions is a continued source of 
debate. But unless and until the legisla-
ture acts to include it in CPL 510.30, bail 
determinations must be based solely on 
the likelihood of returning to court. As 
such, imposition of bail is not necessarily 
a foregone conclusion even for qualifying 
offenses.

That said, the new legislation has 
yielded several perplexing results. In the 

realm of prior felony convictions, persons 
charged with a felony after having previ-
ously been convicted of a felony within 
the past ten years plus any time spent in 
jail. Predicate felons, as they are classified, 
are exposed to a mandatory state prison 
term, which means they would not be 
eligible for a non-incarceratory sentence 
such as probation. If both the previous 
and charged felonies are designated as vi-
olent, state prison exposure is significantly 
enhanced. And, two prior violent felony 
convictions within 10 years renders a per-
son subject to life in prison as a mandatory 
persistent felon. Misdemeanors, however, 
have no predicate designation and never 
serve as a basis for sentence enhancement. 
For instance, 76 prior misdemeanor con-
victions would have little or no effect on 
another misdemeanor conviction. Still, 
this legislation provides neither an exemp-
tion nor the discretion to consider bail 
for predicate, violent predicate or manda-
tory persistent felons when charged with 
non-qualifying offenses.

Other abnormalities include robbery in 
the second degree (aided by another)  and 
burglary in the second degree (dwelling),  
both of which are non-qualifying offenses 
for bail despite being designated as violent 
felonies. Strangely, though, an attempt of 
these crimes is a qualifying offense (em-
phasis supplied).  Making a terroristic 

threat, also a violent felony offense, is spe-
cifically exempted from being a qualified 
offense.  Drug offenses, possession, sale 
and trafficking, even involving substantial 
quantities, are non-qualifying offenses. 
And, inexplicably, bail is now prohibited 
even for the crime of bail jumping, an 
offense charged for failing to return to 
court.

The legislation does, however, permit 
the imposition of bail for certain non-vi-
olent felonies as qualifying offenses. Such 
crimes include manslaughter in the second 
degree,  criminal sexual act in the third 
degree,  aggravated criminal contempt,  
criminal contempt in the first degree,  
incest third degree,  luring a child,  tam-
pering with a witness in the first, second 
and third degrees,  intimidating a victim 
or witness in the first, second and third 
degrees.  Bail qualifying misdemeanor of-
fenses include sexual abuse in the second 
and third degrees,  sexual misconduct,  
forcible touching  and criminal contempt 
in the second degree for violating family 
orders of protection. 

The advent of this legislation has cer-
tainly sparked public debate. But having 
a meaningful conversation about it is im-
possible without fully and properly under-
standing the law and the changes it brings.

Judge David J. Kirschner is a Judge of the 
Queens County Criminal Court.

CONTINUED FROM PAGE 1

New York’s Bail Legislation Explained
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QUEENS COUNTY BAR ASSOCIATION 
90-35 148th Street, Jamaica, New York 11435  Tel 718-291-4500  Fax 718-657-1789  WWW.QCBA.ORG 

          

Academy of Law 
   Gary F. Miret, Esq., Dean 

Michael D. Abneri, Esq., Associate Dean 
Hon. Darrell L. Gavrin, Associate Dean 

 Leslie S. Nizin, Esq., Associate Dean 
 

BREAKIN’ UP IS HARD TO DO: 
BASICS OF BUSINESS DISSOLUTION 

Thursday, April 23, 2020          6:00 pm - 8:00 pm 
 

                        Light Dinner Sponsored by: 
 

MODERATOR: SAMUEL B. FREED, ESQ., Co-Chair, Real Property Committee 
 

SPEAKERS: 
MATTHEW D. DONOVAN, ESQ. 
Commercial Litigation; Business Divorce 
PARTNER, FARRELL FRITZ, P.C. 
New York City 
 
FRANKLIN C. MCROBERTS, ESQ. 
Commercial Litigation; Business Divorce 
PARTNER, FARRELL FRITZ, P.C. 
Uniondale 
 
TOPICS: 

• Common Business Divorce Issues and Owner Grievances 
• Business Forms and Governing Law 
• Partnership Withdrawal 
• Dissolution Proceedings under BCL and LLCL 
• Other Common Proceedings  
• Other Remedies / Relief 

 

COST: $ 70.00 – Members (Students-Free)    $ 120.00 – Non-Members  *DVD will be available* 
  

To Reserve for the BREAKIN’ UP IS HARD TO DO: BASICS OF BUSINESS DISSOLUTION 
 

Return to:    QCBA, 90-35 148th Street, Jamaica, NY 11435         FAX:  718-657-1789         EMAIL: CLE@QCBA.ORG 
 

Pay by: ___Check  ___Credit Card     Auth. Signature______________________________________ Tel.________________________________________ 

Card #: _____________________________________________________________  Exp. Date ______/______ CSC/CVV#_________  Amt: $__________ 

Name:_________________________________________________________________Email:_________________________________________________  

An additional $10 will be charged to those that do not pre-register and pre-pay at least one day before the Program. 

Marie-Eleana First, President 
 

CCLLEE  CCRREEDDIITT::    
22..00  iinn  PPrrooffeessssiioonnaall  PPrraaccttiiccee  

Transitional Seminar– Valid for All Attorneys 
 

ACCREDITATION: QCBA has been certified by the NYS CLE Board as 
an Accredited CLE Provider in NYS, 10/2016 - 10/2019. Application for 
Renewal has been filed and is currently pending. 
 
FREE PARKING: Available on a first serve basis at 148-15 89th Avenue 
between 148th & 150th Streets. 
 
FINANCIAL HARDSHIP POLICY: Please contact Arthur N. Terranova, 
Executive Director at 718-291-4500 for information on financial 
alternatives. 

Held at: QCBA 
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Pyrros & Serres LLP  |  718.626.7730  |  www.nylaw.net  |  newcasecenter@nylaw.net

Queens: 31-19 Newton Ave, 5th Floor Astoria, NY 11201  |  Brooklyn: 111 Livingston St., Suite 1928, BK, NY 11201  |  Bronx: 149 East 149th St., Bronx, NY 10451

FIGHTING FOR THE RIGHTS OF INJURED WORKERS

COUNSEL TO THE PROFESSION: PARTNER WITH US, WE HANDLE THE COMPLETE WORK COMP PROCESS!

DOCUMENT SHREDDING SERVICES
On-site Shredding Services- we come to you

Next Day Service Monday – Saturday
One-time or Ongoing Shredding Available

AAA Certified by NAID

Manhattan (212) 359-0643 • Brooklyn, Bronx (718) 875-1200    
Queens (718) 534-1150 • Staten Island (718) 534-1140

Suffolk (631) 676-8367 • Nassau (516) 690-8999 
Westchester (914) 233-0393 • New Jersey (973) 315-1580

(855) 85-SHRED (74733)

TIME SHRED
DOCUMENT SHREDDING│HARD DRIVE DESTRUCTION
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For Legal Advertising in the  
Queens Daily Eagle  

and assistance filing notices

Contact Gina Ong, Legal Advertising Manager 
Legals@queenspublicmedia.com 

718-643-9099 x107 
718-643-9099 x105
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QUEENS  COUNTY  BAR  ASSOCIATION 
90-35 148th Street, Jamaica, New York 11435  Tel 718-291-4500  Fax 718-657-1789  www.QCBA.org

MODERATOR:
GARY F. MIRET ESQ., Co-Chair, Criminal Law Committee

PRESENTER:
CHRISTOPHER WHITEHAIR, ESQ., Supervising Attorney
Queens Defenders (FORMERLY Queens Law Associates)

TOPIC:
Discussion on Discovery and 30:30 consequences in Queens 
Criminal Court.
 

Cost for those that pre-register and pre-pay  
at least one day before the CLE: 

$ 35.00 – Members; (Free – Students) 
$ 85.00 – Non-Members;   

+ $10 for walk in/ day of registration 
FINANCIAL HARDSHIP POLICY: Please contact Arthur N. Terranova, Executive Director at 718-291-4500 for information on financial alternatives.

 

RESERVATION FORM: DISCOVERY AND SPEEDY TRIAL LAW  3/10/2020 
Return to:    QCBA, 90-35 148th Street, Jamaica, NY 11435         FAX:  718-657-1789         EMAIL: CLE@QCBA.ORG 

 
Pay by:    ___ Check   ___ MC ___ Visa ___AMEX ___Disc Authorized Signature________________________________________________

Card #: _________________________________________________________ Exp. Date _____/______ CSC/CVV#________ Amt: $_________

Name:____________________________________________________________________ Tel. No._____________________________________

Email Address: ________________________________________________________________________________________________________

Marie-Eleana First, President

Academy of Law
Gary F. Miret, Esq., Dean 

Michael D. Abneri, Esq., Associate Dean 
Hon. Darrell L. Gavrin, Associate Dean 

 Leslie S. Nizin, Esq., Associate Dean

 

The Criminal Court Committee presents 

DISCOVERY AND SPEEDY TRIAL LAW 
Tuesday, March 10, 2020       1:00 pm – 2:00 pm 

CLE CREDIT:  
1.0 Prof Practice 

Transitional Seminar – Valid for 
All Attorneys

ACCREDITATION: QCBA has been 
certified by the NYS CLE Board as an 

Accredited CLE Provider in NYS, 
10/2016 - 10/2019. Application for 

Renewal has been filed and is 
currently pending.

HELD AT: 
Queens Criminal 

Courthouse
   

HELD AT: 
Queens Criminal Courthouse, 8th Floor Conference Rm 

125-01 Queens Blvd, Kew Gardens, NY 11415 

QUEENS  COUNTY  BAR  ASSOCIATION 
90-35 148th Street, Jamaica, New York 11435  Tel 718-291-4500  Fax 718-657-1789  www.QCBA.org

Professional Ethics Committee presents 

ANNUAL ETHICS UPDATE 2020 
A REVIEW OF KEY CASES AND ETHICS OPINIONS 

WEDNESDAY, MARCH 11, 2020         5:30 pm - 9:15 pm 
 

MODERATOR: RICHARD MICHAEL GUTIERREZ, Chair, Professional Ethics Committee 
 

PRESENTERS:  
ANDREA E. BONINA, ESQ.  
Andrea E. Bonina is the managing partner in the firm Bonina and Bonina, P.C. where she 
concentrates almost exclusively on significant plaintiff’s personal injury cases. Ms. Bonina is a 
frequent lecturer on litigation and practice management topics for mandatory continuing legal 
education, and she has presented lectures on ethics and work/life balance to multiple bar 
associations throughout the state. She chairs the Brooklyn Bar Association Audit Committee and 
is an arbitrator in the Part 137 fee dispute program. Ms. Bonina is the current Chair for the State 
of New York Grievance Committee for the Second, Eleventh and Thirteenth Judicial Districts. 
 

CLIFFORD S. ROBERT, ESQ.  
Clifford S. Robert is the principal of Robert & Robert, PLLC, where he concentrates in the area of 
trials and litigation in both state and federal court involving a variety of commercial disputes, 
business dissolutions, shareholder disputes, business torts, insurance coverage, civil litigation, 
corporate governance, derivative actions and matters involving serious and catastrophic injury. 
Mr. Robert lectures widely on ethics and professional responsibility matters and is a 
member of the Board of Directors of the New York State Academy of Trial Lawyers.
 

MICHAEL S. ROSS, ESQ.   
Michael S. Ross is the principal of the Law Offices of Michael S. Ross, where he 
concentrates his practice in attorney ethics. He is a former Assistant United States 
Attorney in the Criminal Division of the Southern District of New York and also served 
as an Assistant District Attorney in Kings County. Mr. Ross has been an Adjunct 
Professor at the Benjamin N. Cardozo School of Law for forty years, and has taught a 
variety courses in Criminal and Civil Litigation; Appellate Advocacy; Judicial 
Administration; and Professional Responsibility. Mr. Ross currently teaches Litigation Ethics at Cardozo Law School and, for the last fourteen years, 
he has taught Professional Responsibility at Brooklyn Law School. Mr. Ross has lectured widely on ethics-related topics to organizations such as the 
American Bar Association, the Appellate Divisions of the First, Second and Third Judicial Departments, the Association of the Bar of the City of New 
York, the National Institute of Trial Advocacy, the New York State Bar Association and the New York State Academy of Trial Lawyers.

 

PROGRAM: This comprehensive four credit program will address recent developments concerning a broad range 
of ethics-related issues including attorney-client privilege and confidentiality obligations; conflicts of interests; 
attorney fees and third-party funding agreements; attorney sanctions and misconduct issues; ethics and the 
criminal law practitioner; and social media implications for attorneys. 

 

RSVP: Ethics Update 3/11/2020    MAIL: QCBA, 90-35 148th St, Jamaica, NY 11435    FAX: 718-657-1789    EMAIL: CLE@QCBA.ORG 
 

Pay by: ___Check  ___Credit Card Auth. Signature______________________________________ Tel.________________________________________

Card #: _____________________________________________________________ Exp. Date ______/______ CSC/CVV#_________ Amt: $__________

Name:_________________________________________________________________Email:_________________________________________________

Academy of Law
Gary F. Miret, Esq., Dean   Michael D. Abneri, Esq., Associate Dean    Hon. Darrell L. Gavrin, Associate Dean    Leslie S. Nizin, Esq., Associate Dean

Marie-Eleana First, President

CLE Credit:  
4.0 in Ethics

Transitional Course – Valid for All Attorneys 
ACCREDITATION: QCBA has been certified by the NYS CLE 

Board as an Accredited CLE Provider in NYS, 10/2016-10/2019. 
Application for Renewal has been filed and is currently pending. 

HELD AT:  QCBA
Light Refreshments will be 

available from 4:30pm to 5:30pm & 
during break. 

FREE PARKING: Available on a first serve basis at 148-15 
89th Ave between 148th & 150th Sts.

Cost:  
$120.00-Members (Students Free) 

$170.00-Non-Members     
+$15 day of registrations/ at door. 
FINANCIAL HARDSHIP POLICY: Email Arthur N. Terranova at 
ExecutiveDirector@QCBA.ORG for information on financial alternatives.

MUST PRE-REGISTER: Additional $15 will be charged to those that do not pre-register & pre-pay at least one day before the Program.

SPONSORED BY:

Civil Court Committee and Supreme Court Committee presents  
 

MEET THE NEW  
SUPERVISING JUDGE OF THE 

CIVIL COURT, QUEENS COUNTY 
Hon. Tracy Catapano-Fox

 

Wednesday, March 18, 2020      1:00 PM - 2:00 PM 
Light Lunch Will Be Available After 12:00 PM 

 
SPONSORED BY: 

QUEENS COUNTY BAR ASSOCIATION 
90-35 148th Street, Jamaica, New York 11435  Tel 718-291-4500  Fax 718-657-1789  WWW.QCBA.ORG 

          

Academy of Law
Gary F. Miret, Esq., Dean 

Michael D. Abneri, Esq., Associate Dean 
Hon. Darrell L. Gavrin, Associate Dean 

 Leslie S. Nizin, Esq., Associate Dean 
 

 
 
 
 
 
 
 
 
 
 
 

MODERATOR: Hamid M. Siddiqui, Esq. 
Chair, Civil Court Committee

PROGRAM: How to Practice in The Civil Court, Queens 
County

 

MEMBER:  $ 35.00 (Free – Student Members)        
NON-MEMBERS:  $ 70.00 
+ $15 for walk in/ day of registration. 

HELD AT: QCBA, 90-35 148th St, Jamaica NY 11435.  
FINANCIAL HARDSHIP POLICY: Contact Arthur N. Terranova, Executive Director at 
718-291-4500 for financial alternatives.  

 
  

To Reserve for the “MEET THE NEW SUPERVISING JUDGE OF THE CIVIL COURT, QUEENS COUNTY” 
 

Return to:    QCBA, 90-35 148th Street, Jamaica, NY 11435         FAX:  718-657-1789         EMAIL: CLE@QCBA.ORG 

Pay by: ___Check  ___Credit Card     Auth. Signature______________________________________ Tel.________________________________________

Card #: _____________________________________________________________ Exp. Date ______/______ CSC/CVV#_________ Amt: $__________

Name:_________________________________________________________________Email:_________________________________________________ 

PRE-REGISTRATION STRONGLY ADVISED:
Additional $15 will be charged to those that do not pre-register & pre-pay at least one day before the Program.

Marie-Eleana First, President 

CLE CREDIT:
1.0 in Prof.
Practice

Transitional Seminar–
Valid for All Attorneys

ACCREDITATION: QCBA has been 
certified by the NYS CLE Board as 
an Accredited CLE Provider in NYS, 
10/2016 - 10/2019. Application for 
Renewal has been filed and is 
currently pending.

QUEENS  COUNTY  BAR  ASSOCIATION 
90-35 148th Street, Jamaica, New York 11435 ⚫ Tel 718-291-4500 ⚫ Fax 718-657-1789 ⚫  www.QCBA.org 

    

  
     

 
 

  
SSppoonnssoorreedd  bbyy::  

  

 
Reservation Form:   MARCH MANIA HAPPY HOUR & MIXER– 3/26/2020 - 6-9 pm 

Return to:    QCBA, 90-35 148th Street, Jamaica, NY 11435         FAX:  718-657-1789         EMAIL: CLE@QCBA.ORG 
 

Pay by:    ___ Check   ___ MC ___ Visa ___AMEX ___Disc         Authorized Signature________________________________________________  

Card #: _________________________________________________________________  Exp. Date ______/_______  Amount: $ _____________ 

Name:___________________________________________________________________   Tel. No._____________________________________ 

 

Marie-Eleana First, President 

HOSTED BY: 
Law School Liaison Committee  
Young Lawyers Committee  
Professional Development Committee 
Bar Panels Committee 
Family Court Committee 
 

Thursday, March 26, 2020 
6:00 pm - 9:00 pm  

 

Austin's Ale House 
8270 Austin St, Kew Gardens, NY 11415 

$20 members / $30 non-members 
Includes appetizers and drinks 

Registration & payment must be received 
by March 25th  

Registration & payment must be received by March 25th 
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www.hansassociates.com. 30-30 Northern Boulevard, Suite 401, Long Island City, NY 11101
718-275-6700

Protecting Business Owners Since 1979

Labor / Employment 
Law Firm For Employers

• Wage & Hour Lawsuits • NYS/US Department of Labor Audits & Investigations
• Defense of Employee Discrimination Claims • All Federal Courts • EEOC • NYS DHR
• NLRB - Anti-Union Representation • Collective Bargaining
• Compliance Assistance • Forms • Instruction • Analysis
• General Labor/Employment Law Defense Representation

Labor & EmpLoymEnt CounCiL ovEr 40 yEars

(718) 989-5751
www.QueensEvictions.com

3418 Northern Blvd #213, Long Island City, NY 11101

• Queens Eviction Lawyer
• No Hourly Rate 

• Responsive Communication

FREE CONSULTATIONS
Office Hours By Appointment Only

RESOLVING LANDLORD 
TENANT DISPUTES

Securities Litigation and Arbitration. State and Federal

30+ years handling securities litigation / arbitration

Contingent and hourly fee arrangements available:

516-248-7700 | JLawlor@johnelawlor.com

www.johnelawlor.com

129 Third Street, Mineola 11501

ATTORNEYS AT LAW
JOHN E. LAWLOR, ESQ.

Free Consultation
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T: (718) 779-2134 • F: (718) 779-8123
47-26 104th Street, Corona, NY 11368

NEW YORK CITY MARSHAL • BADGE #14
Landlord/Tenant Collections

EDWARD F GUIDA, JR.

HELP YOUR CLIENTS GET THE MOST FOR 
THEIR ART AND ESTATE ITEMS
Dealer with two decades of experience is buying 
1940s-1970s Modern-Style pieces:

Paintings, Sculpture, Prints
Furniture
Chandeliers, Lamps
Mirrors, Rugs
Sterling, Stemware, China
Jewelry, Watches
Hi-Fi Equipment and more!

WWW.COOPERMODERN.COM

For your complimentary consultation please call

212-254-0309

Purchasing 

single items 

to entire 

estates

Need A

Business Valuation & 

Forensic Accounting 

Expert?

• Business 
   Disputes
• Gift & Estate
• Matrimonial
• Economic 
   Damages
MARK S. GOTTLIEB
CPA/ABV/CFF, CVA, CBA, MST

Mark S. Gottlieb, CPA PC
646-661-3800

msgcpa@msgcpa.com
www.msgcpa.com

Accountants
Consultants &

Business Valuators

Formerly of Pazer, Epstein, Jaffe & Fein

Co-Counsel and Participation Fees Paid

Now associated with Halpern, Santos and Pinkert, we have obtained well over 
$100,000,000 in awards for our clients during the last three decades. This 

combination of attorneys will surely provide the quality representation you 
seek for your Florida personal injury referrals.

From Orlando to Miami... From Tampa to the Keys
www.personalinjurylawyer.ws

Toll Free: 1-877-FLA-ATTY (352-2889)

34 Years Experience

MIAMI
150 Alhambra Circle, 

Suite 1100, Coral Gables, FL 33134
P: 305-895-5700  F: 305-445-1169

PALM BEACH
2385 NW Executive Center Drive 
Suite 100, Boca Raton, FL 33431

P: 561-995-5001  F: 561-962-2710

39 Years Experience

• Car Accidents
• Slip & Falls
• Maritime
• Wrongful Death

• Defective Products
• Tire & Rollover Cases
• Traumatic Brain Injury
• Construction Accidents

LAW OFFICES OF RANDY C. BOTWINICK

RANDY C. BOTWINICK JAY HALPERN

CONCENTRATING IN PERSONAL INJURY

FLORIDA ATTORNEY
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A statutory amendment to the Real Property Actions and 
Proceedings Law (RPAPL) has nullified a significant body 
of case law throughout the State on New York on the issue 
of standing.  The amendment adds to the RPAPL an entire-
ly new section, 1302-a.   Until this new statutory section, 
standing in any action was an affirmative defense that need-
ed to be raised in an answer or a motion to dismiss, other-
wise it was waived.   The new RPAPL 1302-a provides that 
in qualifying residential foreclosure actions, a defendant’s 
failure to raise standing as a defense in a responsive pleading 
does not constitute a waiver.  Some observations:

First, the amendment was not placed within the CPLR 
that would govern all actions generally, but only in the 
RPAPL.  RPAPL 1302-a applies only to foreclosure actions 
involving “home loans” as defined by RPAPL 1304(6), but 
not to any other foreclosure or non-foreclosure actions.  The 
amendment therefore creates an odd dichotomy, that the 
failure to raise standing does not waive the defense in “home 
loan” foreclosure actions, but it is waived in all other litiga-
tions.  The procedural rules of standing therefore now vary 
depending on the nature of the litigation. 

Second, the definition of “home loan” in RPAPL 1304(6) 
was to scheduled to change as of January 14, 2020, as its 
predecessor definition was subject to a sunset.  However, the 
sunset provision that was to take effect on January 14, 2020 

has itself been repealed by the state legislature.   Therefore, 
the version of RPAPL 1304(6) that was to take effect on Jan-
uary 14, 2020, including its definition of a “home loan,” will 
never take effect, and the incumbent version that has been 
in effect continues as the controlling definitional statute.   

 Third, since the law became effective on the date it was 
signed, it applies not only to future foreclosure actions, but 
to actions already pending in the courts.  A change in the 
law is a recognized basis for motions to renew under CPLR 
2221(e), so defendants in pending cases who have lost stand-
ing arguments, on account of waiver, may now move to re-
new those earlier applications.  Some dispositions may be 
delayed.

Fourth.  If a foreclosure defendant files a motion to dis-
miss on grounds other than standing, and is unsuccessful, a 
logical construction of the new statute is that the defendant 
may then include standing as an affirmative defense in the 
answer that follows.  The affirmative defense would be of 
relevance to any later motion for summary judgment under 
CPLR 3212 or at trial.

Fifth, RPAPL 1302-a provides that the standing defense 
is waived if the action has already resulted in a foreclosure 
sale, except when the judgment was rendered on the default 
of the defendant.  Defendants may therefore seek to vacate 
their defaults, even after the property has been foreclosed 

upon and sold.  The vacatur of defaults generally requires 
a two-pronged showing, that the moving party has a rea-
sonable excuse for not having timely appeared in the action, 
and a potentially meritorious defense.  Under RPAPL 1302-
a, an alleged lack of standing may now be used as the meri-
torious defense, which nullifies statewide case law that held 
to the contrary. 

Finally, because of the new statute, some homeowner 
counsels may seek leave to amend their clients’ answers to 
add standing as an affirmative defense.  Trial courts should 
still have discretion to grant or deny such motions, which 
shall be freely granted under CPLR 3025, but which may 
be denied if the late assertion causes undue prejudice to an 
adversary party or if the proposed amendment is patently 
devoid of merit.   RPAPL 1302-a permits the later assertion 
of the defense, but says nothing about its merits.  There is 
nothing procedurally “wrong” with courts finding the de-
fense devoid of merit, or unduly prejudicial, when determin-
ing the motions.

HON. MARK C. DILLON 
Justice Mark C. Dillon is a Justice of the Appellate Divi-

sion, Second Department.
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Since President Trump took office there have many 
changes in the way United States Citizenship and Immigra-
tion Services (USCIS) operates and to the practice of immi-
gration law as a whole.  This year brings many more changes 
to immigration specifically as it relates to employment visas, 
DACA holders, and immigrants in the U.S. under Tempo-
rary Protective Status (TPS). 

Receiving approval for an H-1B and L-1 visa without get-
ting a Request for Evidence (RFE) has been difficult, and it 
does not seem like it will get easier any time soon. In March, 
USCIS will begin an electronic registration system for em-
ployers who wish to obtain H-1B visas for their employees. 
This system will require petitioning companies to submit 
information on the company and professionals they want to 
apply for in the H-1B lottery for the following fiscal year. 
There is a $10 fee for each employer during registration. 

The new electronic registration system is expected to 
cause some confusion and possibly hysteria because this is 
the first year of implementation and most, including some 
in government don’t really understand the process and how 
it will work in practical terms. Congress has mandated a cap 
of 65,000 for the number of H-1B visas that may be granted 
every year, but there is also an addition to the H-1B cap for 
beneficiaries who have a U.S. master’s degree or higher with 

20,000 more visas available to them. There is one exception 
that applies to the 65,000 cap, 6,800 visas are set aside from 
the 65,000 each fiscal year for the H-1B1 program for indi-
viduals from Chile and Singapore. For any of those visas not 
used for H1B1s they are added to the general H1B general 
cap.  However, in practice because H1B1 visas can be used 
throughout the year, and the announcement for H1bs comes 
usually within the first three months after the April first fil-
ing date, these extra visas unused rarely get utilized and are 
ultimately lost.  

As it relates to employment visas USCIS plans to an-
nounce a new rule that defines what qualifies as a “specialty 
occupation” and what “employment” and “employer-em-
ployee relationship” means. 

In March 2020 a proposed rule is set to come out which 
will change an existing regulation that gives permission for 
many spouses of H-1B visa holders, who have permanent res-
ident applications pending or approved but waiting for visas 
numbers to become available to have employment authoriza-
tion documents and be allowed to work. 

In additional the Trump administration is proposing to 
add more restrictions on international students. They are 
looking into revising the Optional Practical Training pro-
gram and instead establishing a set maximum period of au-

thorized stay for students as opposed to the current “dura-
tion of status.” There has already been a 10% decrease in the 
number of international students who enrolled into schools 
here in the U.S. between the 2018-2019 academic year and 
if the new restrictions go into effect that percentage is likely 
to increase. 

Applicants applying for citizenship and other immigra-
tion benefits should be prepared for significant fee increas-
es. There has also been a new rule and definition of what 
qualifies as “Good Moral Character”.  Potential citizenship 
applicants should seriously consider consulting a qualified 
immigration attorney if they have any doubts on eligibility. 

In addition, the wait time for an immigrant visa interview 
continues to increase, depending on which embassy an appli-
cant must go to for their interview there may be a wait of sev-
eral months until the next available interview date. However, 
DACA applications are being processed quicker and some 
applicants receive decisions within four weeks.  

This year brings lots of changes and speculation, but with 
the right observations and some strategic planning, US im-
migration and visa applications are viable options for individ-
uals seeking to come and stay.

DEV BANAD VISWANATH, ESQ. 

Immigration Updates 2020
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