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APPEAL by the defendant Ford Motor Company, in an action to recover damages for
personal injuries and wrongful death, from an order of the Supreme Court (Thomas
D. Raffaele, J.), entered May 31, 2016, in Queens County, and SEPARATE APPEAL
by the defendant Goodyear Tire & Rubber Co. from an order of the same court,
also entered May 31, 2016. The first order denied the motion of the defendant Ford
Motor Company pursuant to CPLR 3211(a)(8) to dismiss the complaint insofar as
asserted against it for lack of personal jurisdiction. The second order denied the
motion of the defendant Goodyear Tire & Rubber Co., pursuant to CPLR 3211(a)
(8) to dismiss the complaint insofar as asserted against it for lack of personal
jurisdiction.

Attorneys and Law Firms

Aaronson Rappaport Feinstein & Deutsch, LLP (Eliot J. Zucker, Peter J. Fazio, and
Hogan Lovells U.S. LLP, New York, N.Y. [Sean Marotta], of counsel), for appellant Ford
Motor Company, and DLA Piper LLP, New York, N.Y. (Kevin W. Rethore of counsel),
for appellant Goodyear Tire & Rubber Co. (one brief filed).

Omrani &Taub, P.C. (Parker Waichman, LLP, Port Washington, N.Y.[Jay L.T. Breakstone
and Jessica L. Richman], of counsel), for plaintiffs-respondents.

Marshall Dennehey Warner Coleman & Goggin, P.C., New York, N.Y. (Adam C. Calvert

Aybar v. Aybar

of counsel), for nonparty-respondent.
JOHN M. LEVENTHAL, J.P, SANDRA L. SGROI,
BRATHWAITE NELSON, JJ.

HECTOR D. LASALLE, VALERIE

OPINION & ORDER

BRATHWAITE NELSON, J.

*1 We consider on these appeals whether, following the United States Supreme
Court decision in Daimler AG v. Bauman (571 U.S. 117), a foreign corporation may
still be deemed to have consented to the general jurisdiction of New York courts by
virtue of having registered to do business in New York and appointed a local agent
for the service of process. We conclude that it may not.

This action arises from a July 1, 2012, automobile accident that occurred on an
interstate highway in Virginia. The defendant Jose A. Aybar, Jr., a New York resident,
was operating a 2002 Ford Explorer that was registered in New York when one of
its tires allegedly failed, causing the vehicle to become unstable and overturn and
roll multiple times. Three of the six passengers died as a result of the accident and
the other three were injured. The plaintiffs are the surviving passengers and the
representatives of the deceased passengers' estates. They allege, among other
things, that the defendant Ford Motor Company (hereinafter Ford) negligently
manufactured and designed the Ford Explorer, and that the defendant Goodyear
Tire & Rubber Co. (hereinafter Goodyear) negligently manufactured and designed
the faulty tire.

Ford is incorporated in Delaware, with its principal place of business in Michigan,
and Goodyear is incorporated in, and has its principal place of business in, Ohio.

The complaint alleges that at all relevant times both corporations were registered
to do business in New York, and that each, in fact,

Continued on page 10
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Yoo Locke?

Being the official notice of the meetings and programs listed below,
which, unless otherwise noted, will be held at the Bar Association Building,

90-35 148th Street, Jamaica, NY. Due to unforeseen events, please note
that dates listed in this schedule are subject to change. More information
and changes will be made available to members via written notice and
brochures. Questions? Please call 718-291-4500.

CUE Seminar & Event listings

April 2019

Wednesday, April 3 CLE: Criminal Court Update X

Monday, April 8 Stated Meeting: Memory Switch

Tuesday, April 9 CLE: Summary Jury Trials in Queens Supreme Court
Rescheduled Date

Thursday, April 11 CLE: Let the Bench Tell You

Tuesday, April 16 CLE: Lawyers Assistance Committee Seminar

Wednesday, April 17 CLE: Equitable Distribution Update

Friday, April 19 Good Friday - Office Closed

May 2019

Thursday, May 2 Annual Dinner & Installation of Officers

Tuesday, May 7 DA Candidate’s Forum at North Shore Towers

Thursday, May 9 CLE: LGBT & Military Law Comm Seminar

Monday, May 27 Memorial Day - Office Closed

Upcoming Seminars
CPLR & Evidence Update

fBecod ST 2018-2019 Officers and Board of Managers
of the Queens County Bar Association

President - Marie-Eleana First
Vice President - Clifford M. Welden
Secretary - Karina E. Alomar
Treasurer — Richard H. Lazarus
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The experts at EMU Health will
help you get hack on your feet
with our full suite of medical
services, including:

* Orthopedics

- Pain Injection

- Endoscopic discectomy
- Oral Surgery

- General Surgery

@
EMU

HEALTH

(118) 850-4368
emuhealth.com

83-40 Woodhaven Blvd,
Glendale, NY 11385
We accept No-Fault Insurance




President s “ffessage

Springtime is the season of rejuvenation, renewal, growth
and expansion. A 2005 University of Michigan Study found
that spending time outside in the sunny spring weather
isn't just a mood booster...being outdoors opens minds
to new information and creative thoughts. So, during
the spring, we are actually being supported to plan new
things, to work towards making them happen, and to think
about how our lives are flowing and evolving. Planning and
creating things that are meaningful to us puts us in the
flow of life and is a way of taking care of ourselves. While
accomplishing things can be stressful, it can also make us
feel good, more capable, and more empowered. As human
beings we are meant to keep growing, to keep evolving, and
to keep learning. When we do not do this, we can feel like
something is missing because we become just consumers
rather than creators.

While planning and creating new projects and goals can be
appealing, the logistics of getting from point A to point B
can seem so daunting and insurmountable. Perhaps you
have made some attempts to reach your goals before and
have not been able to achieve them. Perhaps you just doubt
that you can achieve them. Sometimes we make excuses

as to why we cannot work towards and achieve what we
want. And then we find ourselves finding reasons why it
would be easier for everyone else other than ourselves
to achieve things, based on the simple fact that their life
circumstances are different than ours. However, the fact is
that we all have the power to achieve things that we want
to achieve. We are attorneys; this in itself is a milestone.
What have you been wanting to do that you have been
putting off or making excuses to not do? Is it career-related
or something in your personal life? If you have started a
project and are stuck, consider two things. First, figure out
if you really want to continue your project. Assess whether
the project is worth your time. If you want to continue your
project, then find a way to reinvigorate it. Do you need to
redefine your project, or restructure it? Can you enlist help
from anyone: either the help of professionals or the help of
volunteers or interns?

Whatever your goals are, | encourage you to consider the
Bar Association as a valuable resource to help you. Your Bar
Membership provides a vast array of member benefits and
networking resources. This month the Association will hold
two CLEs: “Real Estate Transactions and Litigation” and
“Litigating with USCIS and Other Government Agencies on
Immigration Cases,” as well as have our “Annual Judiciary,
Past Presidents and Golden Jubilarian Night.” All three
events will be excellent networking opportunities. As a
member, you have access to our working law library which
includes computer stations, Internet and Westlaw access.
You may also schedule one of our private meeting rooms
for conferences, examinations, depositions and other uses.
We have CLE courses available for purchase on DVD or CD
that are valid for CLE credit. A variety of group insurance
plans, sponsor programs and savings opportunities are
available to our members. We at the Bar Association are
committed to helping our members advance their goals.

So, take a few minutes to consider, what are you going to
do today to step into the flow of your life? And if you are
already in the flow, what are you going to do to stay in the
flow? Happy Spring!

Very truly yours,

Marie-Eleana First



Editors Y fote
Queens Boulevard Humor and Lessons

By Paul E. Kerson

Although we are always engaged in the
most serious of matters, the Law does have its

; 3. Office Space: A recurrent problem all

private practitioners face is this: how to get the
best office space for the smallest rental payment.

humorous side. So, let's explore a bit of the
satirical wisdom of our local practices:

Official Forms: The NYC Department
of Health has announced that
Birth Certificates will henceforth
have three boxes to choose from:
Male, Female and Other. Certainly,
this thinking should be extended
to Death Certificates as well: How
about Dead and Almost Dead. The
new Almost Death Certificates
would certainly be most useful in
the Medical Malpractice Part, just
as the new Birth Certificates will be
most useful to the Administration
for Children’s Services (ACS) in
preparing child abuse cases in the
Family Court.

This problem was famously solved by Marvin
Landau, who kept his files above the coat rack in
the Part | Bar located in the Silver Tower Building
directly across the street from the Criminal Court.
When not trying cases, Marvin would see his
clients at the tables of Part | while drinking beer
and harder stuff during the day.

This beautiful, inexpensive rental arrangement
gave new meaning to the phrase “admitted to the
Bar.” With Marvin, everyone was admitted to the
Bar, and the security of the information in his
case files “could never be questioned.” After all,
even though his files were on public display for
every patron in the Part | Bar, no one could ever
find sensitive information from his files on the
Internet, because the Internet was not yet invented at that
time.

Why not make a vulnerable minority population even more
vulnerable to the misuse of State and City authority from the moment of Of course, today, by using the Internet, every lawyer places

birth? his or her files in far more jeopardy than Marvin ever did.

Practice Development: The Late Jimmy Richman maintained
a law office “opp Boro Hall” for more than 40 years, from the
1940s through the 1980s. He had a storefront literally directly
across the street from the Queens Borough Hall. He often
referred proudly to his “Notary Public Practice” for which he
charged $2 to numerous pro se litigants who wandered in

from the Landlord-Tenant Part of the Civil Court, then located
in Borough Hall.

As a result, Jimmy represented numerous tenants in the
Landlord-Tenant Part and in the Criminal Court.

Jimmy had been an Internal Revenue Agent before opening
his first law office in downtown Brooklyn in the 1920s. This
explained the green plastic and frosted glass partitions in
his offices. He also prepared tax returns as an adjunct to his
“Notary Public Practice”.

But Jimmy’s most important maxim had to do with practice
development and the setting of legal fees: Jimmy reported
that when he first opened his law office in Brooklyn (now
nearly 100 years ago), he was overjoyed to have “not one but
two $25 cases and a small one.”

Marvin’s files were only exposed to every thirsty patron on
Queens Boulevard. Today, every lawyer exposes part of his
or her files (and his or her emails) to every lunatic hacker
in Lithuania, Estonia, Latvia and even New Jersey, not to
mention two billion Facebook users if one is foolish enough to
communicate with clients on Facebook.

But Marvin was not to be outdone by Sylvia Furst, who kept her
files on a folding table in the back of a Hallmark card shop a
few doors down the block from Jimmy Richman’s office. Need
a greeting card for a birthday, anniversary or condolences or
get well soon? (The Almost Death Certificate had not yet been
invented).

Well, after purchasing your card, you could see Sylvia in
the open retail store and discuss your most confidential life
problem. Of course, Sylvia was only broadcasting her clients’
confidences to the half-dozen people in the card shop, not like
today, when the Internet can broadcast every client’s secrets
to those hackers in BOTH New Jersey, Latvia, Lithuania,
Estonia AND your local police department and FBI office.

Maybe Sylvia and Marvin had the right idea about client
confidentiality, unlike us “modern” lawyers of today, who are

Continued on page 7
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Editor's Note continued from page 7...

SO MUCH MORE CAREFUL about it. Just ask the hacker
and law enforcement communities to compare Marvin and
Sylvia’s efforts to protect their clients’ secrets to ours in
this “modern” age when we live such “improved lives.”

The Situation in Israel: There was a time when most of

the private practitioners on Queens Boulevard were of
Jewish heritage. Our gathering place was Pastrami King, a
restaurant specializing in the ethnic food of our ancestors
from Eastern Europe - pastrami, corned beef, salami,
knishes, pickles, hot dogs, and the like. This gastronomic
inheritance always involved less expensive cuts of beef, as
our immigrant ancestors were largely poor. Pastrami King,
located in between the Part | Bar Law Offices of Marvin
Landau and the Hallmark Card Shop Law Offices of Sylvia
Furst, was down the block from the “Notary Public” practice
of Jimmy Richman.

Since its founding in 1948, the State of Israel has been
physically attacked by its surrounding neighbors in
numerous, continuing, ongoing wars as it is today. As of
this writing, the latest attacker, the Iranian Government, is
trying to build military bases in the lands surrounding Israel
in a publicly stated effort to execute all the Jewish People
now residing in the State of Israel and all their neighbors
who might be in the way. Israel is regularly trying to tear
these bases down.

At Pastrami King all those years, we knew these attacks
to be a continuation of the Holocaust of 1934-1945, the
Inquisition of 1232-1908, the Expulsion from Spain in
1492 and the Expulsion from England in 1290.

Just this past year, on October 27, 2018, a synagogue in
Pittsburgh, PA, USA, was shot up and 11 people killed.

At Pastrami King, one could become depressed about this
history of hateful killings. After all, it is not as if we here in
Queens County have any difficulty obtaining adjournments
of our cases on Jewish holidays.

So, we engaged in a kind of gallows humor. It was concluded
that the State of Israel “was just a title closing that got
fouled up.” Our learned colleague, Jon Silver, came up
with this analysis. It did not need the most sophisticated
weapons in the Pentagon to solve. Rather, we at Pastrami
King knew just what to do: Fouled up title closing? CALL
LARRY LITWACK AT BIG APPLE ABSTRACT. Larry always
knows what to do when the boundary line “is in the wrong

of our colleague, Jimmy Richman.

Lesson for this Month (and every Month): And now for your

lesson for this month (and every month): Marvin Landau,
Sylvia Furst and Jimmy Richman provided a very valuable
accessible service for the ordinary people of Queens County:
They listened to their clients at their moments of very high
stress. They held their clients’ hands without a television
screen with very tiny letters and numbers getting in the way.

They certainly should have used file cabinets (and not bar
shelves and card tables) and upstairs offices for better
privacy. But what did the Part | Law Offices of Marvin
Landau, the Hallmark Card Shop Law Offices of Sylvia Furst
and the “Notary Public” practice of Jimmy Richman have
in common? Answer — All three were very “user friendly” to
people in desperate trouble in the Civil Court and Criminal
Court located just across the street. If you wanted to see
Marvin, Sylvia or Jimmy, no machine got in the way.

But we here in the far distant future of 2019 must take
a lesson from them — Do not let Silicon Valley hijack your

law practice any further. Do not put numerous machines in
between you and your clients. Do not watch email all day
when clients need to see you in person.

It is the one-on-one counseling and face-to-face
representation before tribunals of all sorts that is built in

to the hard-earned title: Attorney and Counsellor at Law.

There is no job title “Techie-at-Law,” one who hides behind

one’s personal computer, printer, scanner and cell phone
to avoid the human contact that is at the core of our
profession. (Incidentally, collection of legal fees works far
better in person than over the Internet.)

Recommendation: All these machines are for secretaries,

clerks and paralegals. Let them watch your office’s email all
day — NOT YOU. Your time should be filled with face-to-face
meetings with clients, potential clients, judicial personnel
and with each other settling cases, and in drafting motions,
pleadings, briefs, wills and contracts. Drafting requires
QUIET, not just acoustical, but electronic quiet — no text
messages, voicemail, telephone calls or emails. This is for
staff. Refusal to follow this recommendation is wrecking our
work product — the creation of Justice Itself, which requires
in-person, face-to-face time with warring parties, their
counsel and judicial personnel.

place” and who should pay for it. As our late colleague Moe Tandler used to say; “You're a lawyer.

That means something.” It most assuredly does not mean machine

5. Smile for this Month - And so, here is your smile for this operator.

month: Israel will not need an Almost Death Certificate
as long as Larry Litwack is on the case. And all our client
files will be forever secure if we use the methods of Marvin
Landau and Syliva Furst instead of email and the Internet.
And our practices will always be profitable if we can have
“not one, but two $25 cases and a small one” in the words
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CPLR 2101(B) and
Foreign Language Affidavits

By Andrew D. Grossman

Queens County, long acknowledged
as among the most diverse areas in
the world, has no ethnic or language
majority. According to data from
the 2010 census, more than half of
Queens residents speak a language
other than English in their homes,
and 48% are foreign-born.

As a result, the practice of law in
Queens often requires attorneys to
work with clients and witnesses who
are not fluent in English, and this can
create some potential traps for the
unwary practitioner. Of course, a
non-English speaking witness cannot
simply provide an affidavit in English; some assurance is needed by the
court that the affiant understands what he or she has sworn to be true.

The correct procedure for submitting an affidavit from a non-English speaker
is contained within CPLR 2101(b). Under that provision, documents must
either be filed in English or, if an exhibit or affidavit is not in English, it must
be accompanied by an affidavit from a translator.

The pitfall | see most often in my own practice arises when an attorney
submits an English affidavit from a non-English speaker that contains,
usually at the end, a statement that the affidavit was translated or explained
to the affiant in a language they understand. Sometimes, the attorney
also includes a certification from a translator stating that they read and
explained the affidavit to the affiant in their native language.

The problem with this approach is that the Court has no assurance that
the affiant understood the affidavit, including the portion that states it
was explained to them in their preferred language. For that reason, and
consistent with CPLR 2101(b), most courts will reject such affidavits.

The appropriate procedure is as follows: the affidavit should be prepared in
a language that the affiant understands, and should then be accompanied
by a translation of the document in English, along with a brief affidavit
from a translator stating their qualifications, and that the translation is
accurate.

This issue arose recently in my practice, where an emergency order to
show cause was rejected. Opposing counsel in that case filed an English-
language affidavit for a non-English speaking client, along with an attorney
affirmation that the attorney is bilingual and had explained the affidavit’s
contents to the affiant in their native language. Aside from the additional
complication of involving attorney-client privilege, the Court found that the
submission did not meet the requirements of CPLR 2101(b), and rejected
the proposed order.

A good rule of thumb is that the affidavit should be prepared to match
the testimony you would expect if the affiant were on the stand. If the
affiant is expected to use an interpreter, prepare the affidavit in their
preferred language, and have that affidavit submitted following the 2101(b)
process above. Doing so can help avoid having your papers rejected or not
considered.

LITIGATION ASSOCIATE

Mullen & McGourty, P.C. (Queens, NY)
Growing regional insurance defense firm in seeks an
associate with 2 to 5 years' experience to handle
General Litigation and Workers' Compensation cases.

The candidate should be organized, self-motivated and
proactive in handling a reasonable caseload.

Please send cover letter, writing sample

and resume to:
sstevens@m2esq.com

wholtz@m2es¢q.com

ROBERT A. MIKLOS
Medical Malpractice &
Personal Injury Attorney

SuperLawyers I B

RISING STARS 2016

CONTACT ROBERT NOW
118-102-0901

rmiklos@askd4sam.net

MEDICAL MALPRACTICE
CANCER - SURGERY - BIRTH INJURY - HOSPITAL NEGLIGENCE

PERSONAL INJURY
CONSTRUCTION ACCIDENTS - AUTOMOBILE ACCIDENTS - SLIP/TRIP and FALLS

TRUST US WITH YOUR MEDICAL MALPRACTICE
AND PERSONAL INJURY REFERRALS

Silberstein, Awad & Miklos, P.C.
600 Old Country Road, Garden City, NY 11530
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Aybar v. Aybar continued from p.1...

conducted business in Mew York and derived substantial
revenws from such business.,

Ford moved pursuant to CPLE 321 1{a)E} to dismizs the
complaint insofar as asserted against it on the ground that the
Supreme Court lacked persenal jurisdiction over it, [n support
ot its motion, Ford submitted evidence that the subject vehicle
was mantEoured in biszour and sold o a :h;nlu'rxhip in
Orhuiy i March 2002, from where it was sold fo an individual
et involved in this lawsuit, and that the wehicle was mot
desigmed in New York, Ford also submitted evidence thag it
dhic mot have any Ford Explorer manufactmng plants in New
YWork, and it did mot divectly engage in the servicing of Ford
vehicles in MNew York, which is done exclosively by
independent dealers. Avbar purchased the subject vehicle and
tire i 2001 | from a thied party in New York,

*2 In opposition to the motion, the plamtiffs argued that Ford
W :“l.l;.ll:lljl,.'i:.'l.'lll Ewt:mlljunsilu.:lmn in Mew Y ork becapse Ford
maintmined a substantial and continsous presence in MNew
YVork, To support this proposition, the plaintiffs pointed to
“hundreds™ of Ford dealerships emploving numerous New
York residents, and [h:.'].' subrmrted evidence that Ford
operated @ stamping (manufacturing) plant in Hamburg, New
York, which emploved approximately 600 people and for
which Ford had received incentive packages and tax credits
from New York State, [n reply, Ford submatted evidence that
it had 62 plants and franclise agreements with 11 980
dealerships worldwide, and argued that its economic contacts
with Mew York were not so substantial as compared to its
conticts elsewhere 5o a5 to render Ford “at home™ in New
Yok,

Croodyear also moved pursuant to CPLR 3211(aHKE} to
dismizs the complaint insofiar as asserted against it on the
ground of lack of personal jursdiction. [n suppor of s
motion, Goosdyear submitted evidence that the subject tire was
desymed in Ohio, manufactured in Tennesses in 2002, and
testied and inspected outside of New York, Goodyear asserted
that it had Bo way of tracking the sale or ownership of a given
tire over its serviee lifie, but could identify thut the subject
cliss of tre wis sald as onginal gqupment for certaim sume
and Ford wehicles, and a3 a meplacement tie, CGoodyear
additicanal ly subrmitted evidense that it opecated a chemical
plant in Mew York and that it was a member of o limdted
ligbility company which owned and operated a tire
manufactuning plant in New York, but that neither plamt
manufactured the subject tive, and that Goodyear did mot
specifically direet advermising of the subject tire at New York
resudents,

In opposttion 0 Goodyear's moteon, the plaintifts argued that
Gioodyear was subject to general junsdiction in New York
hecanse 115 business affibations within New York wene so
pervasive or continseus and systematic as w render it
cssentially “at bome™ in New York Swate. The plaintffs
submatted evidence that Goodyear had numerous tire and o
service center stoeefrom locations i MNew York, from which
the plainiffs argued it could be inferred that Goodyear
emploved hundreds, possibly thousands, of New York
residents, [n reply, Goodvear submitted evidence that it had
plants, service centers, and other properties worldwide, It
argued that it employed “a tremendous number of peoaple™
worldwide, and thar its economic contacts with New York
were not so substantial s compared with s contacts
elaewhenz so a3 o render Goodyear “at home™ in Mew York,

Monparty U8, Tires and Wheels of Queens, LLC (hereinafier
LS. Tices), was a defendant in A separate acton |'|n:_|-|.|EJ:|I_ by
the plaintiffs arsing from the same accident. At the time of
the motiens to dismiss of Ford and Goodyear, there was a
pending motion to consolidate the two actions, ULS, Tires
gubmatted |:||':||'||._|1»:'r[i|.|n papers o the $LI|_'.|_|-I,!I:'| mtions, and
argued that both Ford and Goodyvear hiad consented o general
jurigdiction in Mew Yok by registering to do business with
the New York Secretary of Stute and designating an agent for
service of process in New York, 11,5, Tires noted that it was
i New York corporation wath its principal place of business
i Mew York, and, thus, if Ford and Goodyear were o
suceeed on their motions, the result would be three separate
lnwsurts, all involving the same accident, which, ULS, Tires
comtemded, would likely result in incemsistent verdicts,
duplication of discovery, and waste of judicial resources.

In response to U5, Tires's opposateon, Ford argued thae the
opposition was untimely, U5 Tires lacked standing o
oppose the maetion, and, on the merits, Ford's compulsory
registration to do business in New York and appointment of
the Secretary of State as its agent for service of process dad
fot conatitute corsent o general jurisdiction in New York
Goadyear advanced similar arguments in response o L5,
Tiress opposiiion.

*3 In scparare orders, each entered May 31, 20016, the
Supreme Court, Queens County (hereinafier the motion
coart), demied the wmotions, l!,!llﬂl,.'llJl;I:il'IE that Ford anc
Cioadyear were each subject o general jurisdiction in New
York. The mation court found that the activities of both Ford
und Goodyvear in New York wers so continuous and

Continued on p.11...
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Aybar v. Aybar continued from p.10...

systematic that beth Ford and Goodyear are eszentially at
hame here. The motion court alse feund thae both Ford and
Cronviyenr hod otherwise consented to general junsdiction in
Mew York by each registering to do busimess in New York as
a foreign corporation and designating a kocal agent for service
of process. With regard to Food's activities in Mew Yook, the
motien court pointed 1o the facts that Aybar purchased the
vehiche in New York and poimanly used it i New York, Ford
has an organization of facilives in New York engaged in
day-to-day activities, and Foed has many franchises across
Mew York, With regard to Goodvear, the motion court relied
upon the facts that Goodyvear had operated numerous stores in
New York since approximately 1924 and had employed
thousands of workers in those stoges, and it has an
oreanization of facilities in Mew York engaged in day-to-day
activities. Ford and Goodyear appeal,

1L,

[t is fundamental that a cowrt must acquire personal
Jurisdiction over a defendant before it can render a judgment
agwinst that defendant (see Burnbam v, Superior Court of
Cal, Coandy of Marin, 495 1LS, 60, 608 fasurance Com,
" drelaind v, Conipargnie des Saiines de Giddes, 456 LS.
G4, 02 A defendant may consent to a court's exercise of
personal junsdiction (see Nedftona! Equiimment Bensal, Lid v

Szukfeny, 375 LS, 311, 316), or waive the right to object to
it {gee CPLR 3Z211(e]; fessrance Corpe of frelond v
Compragnie des Hawrdies de Guinee, 450 LS, at T03:
lacovangeln v, Shepherd, 5 NY3d 184, 186), but when a
defensdant hos objected to the court’s exervise of personal
jurisdiction, the plamt fF bears the burden of coming forward
with sufficient evidence o prove jurisdiction (see Flscihlwryg
v D!, WY I 3TS, 381 nS; Weile - Haffeer v, Killington,
Lt 119 AD3d 912, 9140

Limdber modem junsprsdence, o court may pssert general
all-purpose junsdiction or spec fic conduct-linked jurisdiction
awver a particular defemdant (see Dalinler A0 0 Saiemar, 571
L5, at 122 Goodvear Drlop Tives Operaions, Sd v
Brovm, 5641 91 51, “A court with general jurisdiction may
hear e claim :Eu'irlsl:'lhu'l defendant, even i all the incidents
uwnderlying the claim occumed in a different Stage™
{Bristal -Myers Sguihdh Co v Siperior Conwrd of Col, San
Francizen Couniy, L7,3, LIATE Ot [ TT | TRD, see
Crondvear Dl Tines Oerations, 5.4, v, Heown, 564 15,
at 219} “Specific jurisdiction, on the other kand, depends on
an affiliation betaeen the forum and the underdving
controversy, principally, actrvity or an occurrence that takes
place in the forim State and s there fore subgect to the Sute's

regulation” {Goodvear Deafop Tires Coevations, 5.4, v«
Brosw, 564 US. at 919 [internal guoetation marks and
brackets omutted |; see Beivtol-Myers Squih Co v, Superior
Conert af Cal, San Frapcisen Couny, —— U5, —— 137 8
O ap TR0 Dhaimler AG v Bawmaar, 571 05 @t 127),

Here, in opposing the motions of Ford and Goodyear, the
|'_|I-.a-|.1nlil"l's wmerted that New York cours have H-l,!l'll,."TJ'l.ll
jurisdiction over each defendant. The plainti ffs did not assert
that the court could exercise specific jurisdiction over these
defendants in this action, and, thus, we do not consider
whether junsdiction might be exercised over them pursuant to
Bew York's long-amm jurisdiction statute” (see CPLE 3025

Creneral jurishction in New York s provided tor in CPLE
300, which allows a court e exercise “such jurisdiction aver
persons, property, of stams as might have boen exercised
beretofore.” Prior to the United State Supreme Court's
clec sion an Darmder AG v, Bauman (571 LS. 11T, a8 I'|1r|..-i!.:_|:|
corporation was amenable fo sudt in Mew York under CPLE
301 if it had engaged in "such a continuous and systematic
course of “doing business” here that a finding of its *presence”
i this junsdiction [was] warmanted” (Lendodl Resowrees,
Cowp. v Alexvander & Alevarder Serve, 77 NY . 2d 38, 33,
quoking Lawfer v, Osteaw, 35 N 2d 306, 5300-310). The
pirties do mot dispate that there 1= statutory sathorty or the
exerciseof general junsdiction over Ford or Goodyear, or that
the exercise of such junsdiction would be consistent with
Mew York law. The disagreement lies in whether the excecise
of such jurisdiction would comport with the limits imposed by
federal due process since Dainrler,

4 [n Gaodvear Dundopr Tives Opevations, 5.4, v, Brovn, the
supreme Court pddressed the distinction between peneral and
speciiic junsdiction, and stated that a court 13 authocized o
exercise geneeal jurisdiction over a forelgn compaeation when
the corporation's affiliations with the state “are 2o 'continuous
and svstematic’ s to render them essentinlly at home in the
forum State™ (564 U5 at 010, quating Infermational Shoe
Coe v, Wanshongron, 326 LS. 310, 317 In Dradrler, the Court
limited the seope of general jurisdiction to thas definition, and
rejected a standard that would allow the exercise of general
Junsdiction i every state in which a corposation 18 engaged
in a substantial, continuous, and gystematic course of business
(5371 U5 at 137 The Court instructed that, with respect to
corporations, the panuligm bases tor general junsdiction are
the plaﬂ: ul"iru;u.lr_pd;lmﬁun anﬂpn nui:pa.'l rll:ﬂ..'-c,: of busaness (see
by, Adtomngh the Court did not linvic the exercise of general
Jurisdiction to those two forums, it left open only the
possibility of an “exceptional case™ where o corporate

Continued on p.19...
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Can the Obama Affordable Care Act Survive
a Renewed Constitutional Challenge?

On June 28, 2012, in the landmark case of Na-
tional Federation of Independent Business v. Se-
belius, 132 S.Ct., 2566 (2012), the United States
Supreme Court, in a narrow 5-4 decision, upheld
the constitutionality of the Obama Health Care
Law. Chief Justice Roberts joined the four liberal
members of the Court in upholding the new leg-

islation. In issuing the majority opinion, Chief
Justice Roberts upheld the Health Care Law solely
on the ground that it was a “tax” within the tax-
ing power of Congress. In the decision, Justice
Roberts specifically stated that the individual
mandate imposing minimum essential coverage
under which certain individuals must purchase
and maintain health insurance coverage exceeded
Congress’ power under the Commerce Clause. He
then specifically upheld the constitutionality of
the statute solely on the ground that the individual
mandate was a “tax” that was within the taxing
powers of Congress.

During the 2016 presidential campaign,
President Trump and the Republican Party ran on
a platform of repealing and replacing the Health
Care Law that had been passed by Democrats. Al-
though they vigorously attempted in 2017 to ful-
fill this promise, their efforts failed when Senator
John McCain refused to cast the deciding vote in
the Senate. Several months later, however, when
the Republicans were able to pass the Tax Cut and
Reform Act at the end of December 2017, the new
tax law contained a provision specifically repealing
the mandatory tax penalty contained in the Afford-
able Care Act.

When this occurred, it appeared to me
that the question would arise as to whether the
entire Obama Health Care Law was now unconsti-

By Spiros Tsimbinos

tutional and invalid. | was surprised that no one
seemed to consider this possibility when the tax
was repealed and it appears that no one had even
considered the consequences of such an action. |
expressed my concern and raised the issue in an
article | wrote for the New York State Bar Associa-
tion Criminal Law Newsletter (Spring 2018 issue,
Volume 16, No. 2 at page 22).

A few months later, | learned that the At-
torney General of Texas had apparently come to
the same conclusion and he organized a group of
some 20 Republican Attorney Generals in order
to bring a lawsuit in the Federal District Court in
Texas. After lengthy legal arguments and several
months of considerations, Judge Reed O’Connor in
December of 2018, found the Affordable Care Act
to be unconstitutional in its entirety. In a lengthy
opinion he concluded that the entire law had to
be scrapped because the tax penalty was essen-
tially eliminated by Congress and that, therefore,
the constitutional underpinning of the statute had
been removed and the entire law was now fatally
flawed. Although some legal analysts have criti-
cized Judge O’Connor’s determination and have
argued that the other sections of the Health Care
Law can be separated from the tax penalty pro-
vision, | feel that the Judge’s ruling raises some
serious concerns regarding the constitutionality of
the Health Care Act and could lead to serious con-
sequences impacting some 20 million Americans
who are now covered under the various provisions
of the statute.

Judge O’Connor evidently being aware of
the possible serious impact of his decision stayed
the applicability of his determination to allow a
final determination to be made on appeal. The
case will now be heard in the Fifth Circuit Court
of Appeals. The Fifth Circuit unlike the Ninth cov-
ers the States of Mississippi, Louisiana and Texas
and does contain several Judges who have a more
conservative outlook. It is thus possible that the
Fifth Circuit, when it issues its ruling sometime
within the next several months will support Judge
O’Connor’s determination.

Whatever decision is reached by the Fifth
Circuit, it is almost certain that the case may once
again wind up in the United States Supreme Court.
If and when this happens, what might we expect
from the Supreme Court? It is almost certain that
the four liberal Justices who voted to support the
Health Care Law will clearly endeavor to find some
means to continue to uphold its constitutionality.
On the other hand, the Justices Thomas and Alito
who voted against the Law in 2012 will continue to
challenge its constitutionality. The deciding group

thus may involve the two new Justices who did not
participate in the original ruling, to wit, Justices
Gorsuch and Kavanaugh. Although these two new
Justices, being viewed as Conservative and having
been appointed by President Trump would be ex-
pected to cast votes against the statute, it is not
totally clear whether one or both of them would
surprise Conservatives by voting as Justice Rob-
erts had done in 2012.

The Kingmaker could once again be Chief
Justice Roberts himself. Although he is in a logi-
cally difficult position, having already found that
the only constitutional basis to uphold the law was
because of the taxing power, legal commentators
surmised that the Chief Justice was extremely re-
luctant to strike down a statute which would affect
so many people and would be politically unpopular
so as to create additional public criticism of the
Court. The Chief Justice thus finds himself in a
very problematic position and it is hard to guess
which way he will go.

The ultimate outcome in the United
States Supreme Court may also be determined
by some unexpected event. If and when the case
reaches the United States Supreme Court, no deci-
sion from that Court can be expected until at least
the end of 2020. By that time, three Justices on
the Court will be at least 80 with Justice Ginsburg
reaching 87 years of age. The possibility of ad-
ditional retirements or the need for replacements
is ever present and who knows whether President
Trump may have the opportunity for a third nomi-
nation.

The Affordable Care Act is once again un-
der a constitutional cloud and the entire issue of
providing affordable health care for Americans is
once again becoming a major political issue. Many
liberal Democrats are now supporting the concept
of Universal Health Care based upon the Medicare
pattern. Conservatives strongly oppose such a po-
sition arguing it is unaffordable and a major step
towards Socialism in the Country. They support a
system of block grants to the various states which
can be used to support their own individual pro-
grams. Given the partisan gridlock, it does not ap-
pear that any resolution of this problem will come
from legislative action and the Courts may once
again become the center of the controversy.

Editor’s Note: Spiros A. Tsimbinos is a Past Presi-
dent ('95-'96) of the Queens County Bar Associa-
tion and former Editor of the New York State Bar
Association Criminal Newsletter.
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EB-4 Visa: Religious Workers

By Dev B. Viswanath, Esqg. & Michael Phulwani, Esq.

The EB-4 visa is an employment-based
immigrant visa for special religious employees.
Ministers/Priests and non-ministers in religious
vocations and occupations may enter to or
adjust status in the U.S. to perform religious
work as a full-time compensated employee.
There is a cap of 5,000 employees who may
be issued a visa under the EB-4 category if
they will be employed as a non-minister. There

is no cap for employees who will be employed
as a minister. Non-minister special immigrant
religious employees include those within a
religious vocation or occupation engaging in
either a professional or non-professional role.

In order to qualify as a special immigrant
religious employee, the foreign individual must:

. Have been a member of a religious
denomination for at least two years immediately
before the filing of a petition. The religious
denomination must be a bona-fide non-profit
religious organization in the United States.

. Come to the U.S. to work in a full time,
compensated position as either

0 A minister of that religious
denomination;
0 A religious vocation either in a

professional or nonprofessional position; or

0 A religious occupation either in a
professional or nonprofessional position

. Employed for either a

o} Bon fide non-profit religious
organization in the U.S.; or

0 Bon fide organization that is associated
with the religious denomination in the U.S.

. Have been employed in one of the above

position after the age of 14, either abroad or in

the U.S., for two continuous years immediately
before the filing of a petition.

Both the employing non-profit religious
organization and the religious employee must
provide supporting documents along with the
proper forms. The religious organization must
provide proof of tax-exempt status and proof
of salaried or non-salaried compensation.
The religious employee must provide proof
membership, documentation showing that
religious worker is qualified to perform the
duties of the proposed position, and proof of
previous religious work.

There is a similar non-immigrant category of
visa for religious workers called the R-1 Visa.
Please note that while the two categories are
related and similar, they are parallel and anyone
or organization considering bringing religious
workers to their religious institution or entities
should review them carefully with an experience
immigration professional who understands the
process ofr foreign national religious workers.

Any dependents of EB-4 nonimmigrants,
spouse and unmarried children under the age
of 21, will need to apply for derivative family
visas once the principal applicant is approved.

Dev@banadlaw.com | www.banadlaw.com | 718.361.5999 | Fax: 718.937.1222

Loyalty and Devotion to Carry You Through Your Case

186-09 Union Turnpike, 2nd Floor, Fresh Meadows, NY 11366
233 Broadway, Suite 2040 | The Woolworth Building, New York, NY 10279
Barton Centre, Suite 510, 84 M.G. Road Bangalore 560001, India | 080.308.93291
BLDG No 60, Ground Floor, Flat NO 2682 Ghandhi Nagar, Ahead of MIG Cricket Club
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Aybar v. Aybar continued from p.11...

defendant’s operations in another state were “so substantial
and of such a nature as to render the corporation at home in
that State’ (id._at 139 n 19; see SNSF By Co. v Tirrell,
LLS, ——, 137 5 C¢ 1549, | 358),

Merther Ford nor Goodyear is incorporated in New York or
has its pringipal place of business here. Thus, New York
COUMS CAn eXercise tp;'n-:,!l'.ll juﬁs-l.li-:,:[i-:,m cwier each defendant
anly ifthe plaintffs have established char its affiliations with
Mew York are so continuous and systematic as o render i
essentially “nt home™ here,

Sinee Dalwler, the Supreme Court has reiterated  thar
stanching alone, mere “in-state business .., does not suffice to
permit the assertion of general jurisdiction over claims .., thit
are uneelated o any activity cccurring in [the forum Soate]”
(BNSE Ry Co. v, Nvrrelll LL5. at L3TSCtat 1559).
To determine whether a forcign corporate  defendant's
affiliatiors with the state are so combifnees and systernatic
to render it essencially at lome, Defaler advised that “the
peneral jurisdiction inguiry does not focus solely on the
magnitude of the defendant’s in-state contacts,”” but “instead
calls for an apprasal of a corporation's activities in their
entirety, nationwide and woeldwide. A corporation that
apcratcs in many places can searcely be deemed at horme in
all of them™ (Daimier AG v, Bawmar, 571 115, at 139 n 20;
see BNSF Ry Co, v, Fyvetl, — U5, o ——, 137 5 Ct at
1339,

Thea Daioler Court suggested thot Perline v Hengrel Consal,
.I'I-'I"r'.lu'ng Co (X LS, 437 L::u,:rnplil'rud the “-a::l.-l;l.-pliun:il
case” inwhich a corporate defendant’s operations inthe forum
state were s0 substantial and of such a nature as to render the
corporation “at home” n that stwete (see Daimfer AG v
Serwemaa, 571 VLS gt 1295, In Peckios, the defendant was
incorporated in the Philippine [slands, where it owned and
apcrated cermuin mimes (342 LS, at 430 [ts operations were
completely halted during the Japanese occupation of the

Islamds in World War 11, Dunng that intecim, the president of

thie company, who was algo the general manager and principal
astockholder., retuwrned to his bhome in Ohie, where he
muintwnesd sn office and conducted the corporation's atfurs
dvee el Al dd7—4dR), The ﬂl.'q}TLﬂl:n:' Cogiet held that (Mao
courts could exercise general jurisdiction over the corporation
without offemding dwe process (see ol at 4481 The Suprems
Court later moted that “"Cao was the corporation’s pnincipal,
il'u,:mru,:urun'].', ]'Ilal,.",! ol busimess so thet Ohie Ijl.]l.'i!ﬁl;l.‘il,.‘!i'ﬁl'l Wik
proper even over a cause of action unrelated to the activities
inthe State”™ (Raeston v. Hierfer Wagazive, fee 465 L5, 770,
TT9 0 11, see Duimier AG v Fapman, 571 LS, e | 100,

A

Thx pla.in,lifﬁ;. argue that Mew York courts have R«c:r'u.rral.
jurigdicrion over Ford because Ford has “hecome woven into
thi fabric of Mew York state domestic activity.” They point
by the facts that Ford has been authonzed to do business in
Mlew York simce 1920, i OPErates MEmerous Facilities in New
Yok, itowns property in New York and spends at least S130
million to maintwin the propemy. it employs significant
numbers of Mew York residents, it contmcts with hundreds of
deabershinps in New York o sell 115 procucts under the Ford
brand name, and it has frequently been a litigant in New York
CaylrTs.

#3 Under the strictures of Daimier, Ford's contacts with New
York arc insufficient to permit the sssertion of gencral
juris-l,li-:,:[i-:_m over clamms that are unrelated 0 any activity
occureing in Mew York, Ford concedes that it has extensive
commercial activities in New York, but it notes that it has
extensive commercisl actrvities throuphout the country and
worldwide. Indeed, while the plaimtiffs point to Ford's one
factory in New York, employing approximately 600 people,
and Fords contracts with “hundreds™ of dealerships in the
state, Ford presented evidence that it has 62 plants, employing
whout 187,000 people, and 11,930 franchise agreements with
dealerships worldwide, Apprmsang the magritude of Ford's
activities in New York in the context of the entirety of Ford's
activities worldwide, it cannot be said that Ford is at home in
MNew York,

B.
The plaintffs contend that Goodyear's presence in New York
8 special, as it has comnducted Business in New York fos
nearty a century, it has ovwned and operated o chemical plan
here since the 194405, as well as a tire manufacturing plant, it
hies avaaled igsel U of New York's courts, and it has leased and
aubleased peal estate in Mew York, nsaiitained o nevwork of
deaters and service centers, and employed thousands of
peaple m New York sinee 1924, Like Ford, Goodyear
concedes that 11 has extensive cormmerciil H.l:[i'l.-'il::,.' i Mew
York, bui it points to the evidence thar it has 30
manufacturing  plants  worldwide and it operanes
approximately 1,200 retail outlets for the sale of its tires
wirldwade. ."'Lp]_'lru.is':n}: {}1_:!1_14]:,'-:.'3:'?. activities in their endirety,
Civodyear also 1s not at bome in Mew Yook such that MNew
York courts might exercise peneral jurisdiction ever any
claim brought against i,

Continued on p.20...
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[,

The plaintiffs alse argue that Ford and Goodyear each
consented o the jurisdiction of MNew Yok courns for all
purposes, inchxding this suit, by registening to do business in
Mew York and appointing an agent foc service of process, The
plaintiffa do not vely on any particular business registration
statute in making this argument. Before the motion court, U5,
Tires, which rmised this argument, relied only on CPLR 201
Mevertheless, as relevant to these defendants, we note that
Business Coerporation Law § 1300{a) provides that “{a]
foreign corporation shall not do business in this state uneil it
has boen suthorized to do s0.” Business Corporation Law §
W b provades, inter alia, that no forel gn corporation may be
authorized to do business i Mew York wnless in s
application for authority, itdesignates the sccretary of state ag
the agent upon whom process agunst the corporation may be
served, Similarly, Business Corporation Law & | 3044a6}
requires a foeeign cosperation, in its application for authority
o do business in New Yok, to designate the seoretury of stane
a5 1ts agent upon whom process agunst it may be served and
an address to which process received by the Secretary of State
i to be mailed.

New York's business registration statutes do not expressly
requine condent o general jursdiction as a cost of doing
husiness in MNew Yook, nor o they expressly netify a foreign
corporiation that registenng to do business here has such an
effect, There has been longstanching judicial construction,
hovwever, by Mew York courts and federal courns interpreting
Mew York law, that registering to do business in Mew York
and appointing an agent tor service of provess constitutes
cnnasenl b Ell,!l.'ll,.'l'.i:ll I_'ilJI'i!;l.li.-l,:I!i{‘ll'l (see eg .I'!ILIE.IIHJ.I 3
FPhilodelphio & Reaoing Coal o fron Co, 217 WY, 432,
436437 Dowbet LLC v, Trwsiees of Columbila Diniv.in the
Ciry of A Y, 99 AL 435, 434 435; Augztnry Corp. ¥
Fetrofey Corpe, 97 A D] 173, 175176 Le Fine v
fogerve, dne., 70 Misc 2d 747, 749 [Sup O, Albany County
19727: Rodfogel M- Anadrews Corye v Cupyiles O, MIFS.
67 Misc 2d 623, 624 [Sup Ct, Monroe Coungy 197 1]; Carlton
Fropes, v 328 Props,, 208 Mise, 776 [Sup O, Massan Counly
|955]): Deviie v. Websrer, 1RE Misc, 891 [Sup Cr, MY,
County 1946, afid 272 AppDiv. 795; Rochefetior Unriv, v
Ligawd Pharmacesticals, 581 F Supp 2d 461, 464 467 [5D
KY])(listing nemerows federal cases finding consent by
regigtration]; ef Muolle v Cresmiood P 155 A D2 420,
4211 We hold that in view of the evolution of in persenam
Jurisdiction jurisprodence, and, particularly the way in which

Lhatead e has altered that jurisprudential landscape, it cannot
be said that a corporation's compliance with the existing
business registration statutes constitutes consent to the general
junisdiction of New York courts, to be sued upon causes of
action that have no relation o New Yok,

= I Mew York, the theory of consent by TEH;islrM'inn
originates in the 1916 opinion of Judge Cardozo in Begdon
v Philadelpmhia & Reading Coal & fron Co (217 K.Y, 4320
There, the Court of Appeals held that a foreign corporation
coatld be sued in New York upon a cause of action that had no
relation to the corporation's Mew Yook activities because Tl
corporation had consemted to the jurisdiction of Mew York by
ohtaning authorization to do business here and appointing an
agent for service of process in New York, Sagaar must be
undeestood within the historical context in which it was
decided.

At the time Sagdor was decided, in personam jurisdiction
wis gtill largely limited by the conceptual stnucture of
Pennovery, Neff (95 U5, 7141, [n Pennover, decided shortly
after the emsctment of the Fourteenth Amendment, the Llamed
Staves Supreme Court held that a cowrt's jurisdiction was
restricted by its territorial limits or geagraphic boumnds [ see fod
ut 7200, and, thus, no state could exercise junsdiction ever
persons or property outside of its ferntory (see d_at 722,
“Penpover ghamply limited the availability of in personam
jurisdiction aver defendants not regident in the forwm State,
If' a nonresident defendant could not be found 1n a State, he
could not be sued there™ (Shaffer v Heitmer, 433 115, 186,
L;‘!:'_"!l. Tis -;,:|1|.'n]'.-|'iL-.|l1.: imaltiers, under the [9th centiry view, a
corporation could bave “mo legal existence” ouiside of it
state ofincorporation (Band of dweusia v, Eavde, I8 1U5, 5319,
5E8), and, thus, could be swed only in the sate of
INCOTPTEON, mo ritter how extensive its business inanother
state {see Brown v Lockhesd MWarin Corp, B4 F3d 619,
631

"l timme, however, that sivict terrvitorial appecach vielded to a
Less rigid understanding” {Daimiler AG v Bawsean, 571 15,
af 1261, States enacted statutes requinng the sppointment by
foreign corporations of agents upon whom process could be
served “promarily o subject them to the jurisdiction of [ihe]
local courts in confroversics rrowing out of transactions
within the [5tate™ {Morrds & Co, v Skandinadg Ins Co,
270 LIS 405, 40%), The business registration stafutes
conditioned a corporation’s autherity to do business in a state
on its designation of an appointed agent within the state o
pecept service, “Poimting to the acceptance of service by an
in-state agent appaeinted by the corporation, a state could

Continued on p.21...
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terably argue that the corpoeation had voelunrarily consented
i jurisdiction there and that, notwithstanding Eaerle, it was
‘present” in the stafe because if montwned an agent theee”
(Brpwnr v Lockheed Marin Congr, 813 Fid at 632). In
addition, federal jurisprudence evolved such that a foreign
corporation could be subject to the jurisdiction of a state’s
courts if the corporation was doing husiness within the state
and service was made in the state upon some duly authonzed
officer or agent who was representing the corporation in i3
husiness {see 50 Lowls Sowhwesiern £ Co. of Tex v
Alexander, 227 1LS, 218, 226; Herndan—Carter Co. v Jomes

held that New York courts had junsdiction over a foreign
carporation that was deing business in New York amd which
hid been served with process through & managing agent in its
New York office, and that the court's jurisdiction ~[did not]
fail becanse the cause of sction sued upon [had] no relation in
its origin to the boginess here wansseted™ (220 MY, 254G,
268). The Court stated that “[t]he cssential thing is that the
carporstion shall have come into the state, When onee 18 15
here, it may be served; and the validivy of the service i
independent of the origin of the cause of action™ (il _af
268269,

N Nowwis Son & O ZER4OLLE, 406 44 Feteroon v
Chicago, B0 £ P& o, 205 LS, 164, 3900,

Turning back to the Court of Appeals’ decision in Begdon,
there, a New York reswdent sued a Pennsylvania corporation
for an  alleged beeach of contract that occurred in
Pennsylvania The defendant corporation was registered to do
business in New York and had sppointed an agent for the
service of process in New Yook (see Bagdon v, Philadelphia
& Reading Coal & fron Co,, 217 MY, a1 433} The defendant
conceded the presence of an agent in Mew York, but argued
that the scope of the agency of the person appointed to aceept
sprrvpce ol process in its behall muost be limoted b actuons
which arcse out of the business transacted in New York (see
i, ar 433-434) The Court of Appeals mejected the
defendant’s argument and found that the defendant could
properly be sued in New York on the cause of action, even
thicwigh it did not arise From the defencdant’s activites in New
York. The Court peasoned that by abtaining a certificate from
Mew York to do business here, the defendant had entered into
a binding contract with New York. In exchange for the nght
tor o buginess in MNew York, the defendant bad filed a
atipulation in the office of the secretary of state designating a
person upon whom process may be scrved within the state
{see fg_at 436), The Court tound that this person was a “true
:!E-l,!l:l!" ol the defendamt, and the h‘l'il':ll.ll:i:l.l.ii,lln Wk & e
conbract” with Mew York (i), The Courtheld that the actions
in which this agent was to represent the corporation were not
limited, and, as long as New York had subject matter
Jurischiction over the action, service on the agent would give
Jueisdiction of the person {zee al &t 4375, The Cowrt further
cxplained that the agent was inthe service of the corporation
engaged in business in MNew York, and that the agent's
“presence” brought the corporation withan the jurisdiction of
MNew York (idat 439).

*7 Ome vear after Bapdon was deaded, the Court of Appeals
extended this reasoning to a corporation that apparently was
unlicensed in Mew York, but which was doing regular
business here, [n Tzuza v Susguekanng Coal Co, the Court

Twenty-three vears after Sagdon, the Supreme Court of the
United Stutes interpreted g successor New York registrution
statute in accordance with Bagdon, and found that the
dlelendant had consented i be sued inthe cours of Mew York
by designating an agent in New York for the service of
process {(zee Nelebo Co v Betbleliem Shiphbuilldivg Cowg,
308 LS. 165, 1741753, The Court observed that the statube
calling for such a designation was constitutional, and the
designation of the apet was ' “a volumtary act” ™ (ol at 175,
quoting Pesnndvaenia Five fne Co v, Gold fssie Minirg &
Aifiing Co, 243 L1591, 96),

Mew YWork courts contineed to be guided by the reguirement
that & defendant must be found to be “present™ in the state in
order to exercise jurisdiction over the defendant in
accordance with federal due process (see Simpnzon v,
fnterparional Benk, 14 WY 2d 281, 2B5). By registering to
do buginess in Mew York and appointing an agent for the
service of process, a foreign corporation was, in cffect,
consenting o be found within New Yook (see Poklers v
Eveter My Co, 293 MY, 274, 280 ["A designation of a
public afficer upon whom service may be made has the same
effect 05 a voluntary consent™] ).

In 1945, the United States Suprems Cour  decided
International Shoe Co_ v, Srate of Washington (326 U5
3101, which  altered our m personam  junsdiction
jurisprudence.  feiermariorad Shoee extended the analysis
beyond physical presence and puthorized o state court to
exercise personal jurisdiction over an out-of-state defendant
if the defendant has “certain manmmum contacts with [the
State] such thar the maintenance of the guit does not offend
“traditional notions of fair play and substantial justice” ™ (d.
ot 316, quoting Milliker v Mever, 311 US, 457, 463; see
Ceeerifyarae Feinfop Tivew (nerations, 5.4 v, Breowe, 564 1.5,
Q15,9337 “Following feierneiona Shoe, ‘the relationship
among the defendant, the forum, and the litigation, rather than
the mutual ly exclusive sovereignty of the States on which the

Continued on p.23...
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ruled of Persover pest, became the central concern of the
inuiry o persond] jurisdiction” ™ (Daisiler AG v, Baiimen,
571 LLS, ot 126, quoting Shaffer v. Heitrer, 433 LS, at 204,

After fmiernationg! Shoe, couns began to differentiate
berween  general  allpurpose  jurisdiction  and  specific
eose-linked  jurisdiction (see  Goodvear Dunlop  Tires

exercise of general jurisdiction based on the presesce of o
local office, “should mot attract beayy relisnce  today™
(Daimler AG v, Bauman, 571 LS, at 138 n 18), As other
courts have observed, it appears that cvery state o the Union
has enacted a rl.:]:;isl:nlti:}n sialide  thel n:-l.]l,:i'rl,'s I'q,:-n:it;q
corporations w register o do busieess and appoint an in-state
agent For service of process (see Gemelne Panis Oo, v, Cepec,
137 A3d 123, 143 Brown v Lockheed Martin Corp, 814

{Iniraimry, S v, Srowar, 364 LS a0 919, In New York, in
962, the Legislamre emacted CPLE 302 1w effect specific
jurisdiction, and CPLE 301 to ensure that the gencral
Jurisdiction historically exercised in New York was not
thought to be limited by the enactment of CPLR M2 {xee
Sincent C. Alexander, Practice Comisentaries, MeKinney's
Cong Laws of WY, Beok TH, CPLE 3600 at 7 [2000 ed] 1. In
the interim between Infernational Shoe and Daimier, where
Jurisdiction kas been predicated on CPLR 301, the prevailing
legic has continwed o be thar theee is oo need to establish a
comnection between the cause of action at issue and the
foreign defendant's business activities within the State,
“becanse the authority of the New York courts s based solely
upen the fact that the defendanr is “engaged in such a
continuous and svstematic course of “doing business" here as
to warmant & finding of its “presence” i this junsdiction” ™
{MoCrowenr v, Smith, 52 WY 2d 268, 272 quoting Simansor
v. frtermaiional Bank, 14 N.Y . 2d at 283 aecord Landoil
Fezources Corp v Alevamder & Alexander Serve,, TTRY . Jd
28, 33). Some courts have continued to find that by
registering to do busimess in New York and designating an
agent for service of process, a foreign comporation has
congtructively consented o general in personam jurisdiction
in Mew York in exchange for the privilege of doing business
here (see Dowbet LLC v Trustees of Columbia Univ. in the
Cite ol W 00 ADSd i 43435 Augvbury Corp, 1
Pepraker Corp,, T A D2 an 175176 Le Fiae v fsodemve,
e, T Mise. 2d at 4% Roffocel Will-dndrews Cavg v
Cuppies Co, Mfrs 67 Misc 2d at 624; Rockefeller Univ. v,
Ligard Pharmacedicals, 581 F Supp 2d at 464-467),

*3 As discussed above, following the Unrted States Supreme
Court's decision i Deimler, personal junsdiction canm be
asgerted against a foreign corpocation based solely on the
corporation’s continueus and systematic business activity in
Mew York, The consent-by-registration line of cises 15
pﬂ,'l;l:lr.du.'l;l o Lhe I'ﬂ."l.'gil.l-l:l:il'lﬂ that by 'rl.:H_'isLl.:l_'.inE v do Business
in New York and appointing a lecal agent for service of
process, A foreign corporation has consented to be found in
New York, Daimfer made clear, however, that general
Juriscliction cannot be exercised solely on such presence (see
Dgeipeder AG v, Boowar, 571 U5 ag 137138} The Supreme
Court expressly capfioned thot cases such as Towzg v
Sisguehanng Cogl Co (220 BY, 259 which uphold the

Fid at 640 see alro Tanva ). Monester, Segistration
Staevwetes, Creneral Juriediction, e the Fallecy of Consent, 36
Cordozo L ey 1343, 1363 n 09 [listing statutes] ) We
sgree with those courts that asserting junisdiction over a
foreign corporation based on the mene registration wnd the
accommpanying appointment of an in-state agent by the foreign
corporation, withost the express consent of the foreign
corporation to generl punsdiction, would be “unacceptably
grasping” under Daimfer {Daimier AG v Smorgr, 371 LS,
at 1387

The Court of Appeals dbseg ol appear 1o have catedl Lo
Bagaon or relied upon s consent-by-registraion theory since
Frfernarione! Shoe was decided. We think that this is a strong
mdicator that its ratonsle 15 confined to that era, which was
dominated by Penraver’s teerntonal thinking, and that it no
tonger holds in the post-Daim/ler landscape. We conclude thar
a corporate defendant's registration to do business in New
York and designation of the secretary of state to accept
serviee of progess in New York does not constitute consent by
the corporstion to submat 1o the general jurisdiction of New
Yok for causes of action that are unrelated o the
corporation's affiliations with Mew York.

V.

The pluntiffs contend in the alternative that the motions
should ke demied on the ground that addinomal discovery is
tireded because fucts easential to justify opposition sy exist
bt canrot nosy Be stated {of CPLE 32 117d] 3. The plaintiffs
have not alleged any facts that would support personal
junsdection and thus have failed w indicate how further
digeovery might lead to evidence showing that parsonal
Jurisdiction exists here (see Leutfrer v, Homewood Siates by
Hiltom, 151 AD3d 1042, 1045; Mejia-Haffner v. Killington
Lo 119 AL 912 915),

Aceordingly, the Supreme Court should have gramed the
separate motions of Ford and Goodyear to dismiss the
complaint insofar as asserted against each of them for lack of
personal jurisdiction,
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