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BY DAVID H. ROSEN, ESQ.

David H. Rosen served in the Supreme Court,
Queens County, as Principal Law Clerk to Justice
Arthur W. Lonschein from 1980 to 2000, and as Court
Attorney/Referee from 2001 to 2010. Any comments
may be addressed to davidhrosenesq@gmail.com

Appellate Practice
A party who stipulates to a modification of damages

– up or down – is no longer aggrieved by the modifi-
cation and may not appeal from it. 1 Recent Court of
Appeals decisions in Whitfield v City of New York and
Batavia Turf Farms v County of Genesee2 expanded on
this rule, holding that such a party had stipulated away
its right to appeal on any further issues, even on unre-
lated causes of action. The rationale of these expanded
holdings was that since the stipulation was a condition
to the issuance of the order actually appealed from, the
stipulating party had consented to the order and could
not be aggrieved by it. The Court of Appeals has now
limited the rule to the original holding, abandoning the
more expansive rulings.

Adams v Genie Indus., Inc .,3 was a products liabili-
ty action, involving a personnel lift which plaintiff
contended was defectively designed. The jury found
for the plaintiff. The trial court, among other things,
ordered a new trial on damages unless the defendant
stipulated to an increase in total damages of $750K.
After the Appellate Division affirmed the trial court’s
order, the defendant stipulated to the additur and
appealed to the Court of Appeals. There it raised issues
of liability only, not damages, arguing that the design
had not been defective and that the jury instructions
had been improper. Plaintiff sought to have the appeal
dismissed based on the stipulation, relying on the exist-
ing precedent.

The Court of Appeals revisited the issue of aggriev-
ement, and concluded that its earlier holdings were
unfair to the stipulating party. Where the stipulation
was to damages only, unrelated to the issues raised on
the appeal, the stipulating party was indeed an
aggrieved party as to the issues actually involved and
the stipulation did not bar the appeal. The earlier
results were “counterintuitive” and the stipulating
party might well fail to anticipate that by removing the
issue of damages from further appeals it had forfeited
those appeals. The Court held that while its original
holding, that the stipulation barred appeal on the dam-
ages issue, remained valid, the more expansive hold-
ings of Whitfield and Batavia should not be followed.

Having won on the aggrievement issue, the defen-
dant found no further relief in the Court of Appeals.
The Court found sufficient evidence to support the ver-
dict and, while agreeing that certain jury instructions
had been erroneous, found the errors to have been

BY ILENE J. REICHMAN

During this past year, the New York Court of
Appeals rendered several decisions of interest to crimi-
nal law practitioners.  Some of the more significant
opinions are highlighted in this article.

In People v. Reome, 15 N.Y.3d 188 (2010) (decided
June 17, 2010), the Court of Appeals clarified the stan-
dard for determining when an accomplice’s testimony
is sufficiently corroborated pursuant to Criminal
Procedure Law § 60.22 (1).  In Reome, the defendant
was charged along with three accomplices of rape.  At trial, one of
those accomplices testified to the events surrounding the offense,
including the defendant’s participation.  However, the victim was
unable to identify the defendant as one of the perpetrators.  The
defense argued that the evidence fell short of satisfying the statu-
tory requirement for corroboration which requires “corroborative
evidence tending to connect the defendant with the commission of
such offense”.  The Court of Appeals disagreed and held that there
was sufficient corroboration of the accomplice’s testimony.  In so
ruling, the Court held that the victim and the accomplice gave
detailed and substantially similar accounts of the offense and that
this “harmonizing evidence” provided a “substantial basis for
crediting” the accomplice’s testimony.

In People v. Carncross, 14 N.Y.3d 319 (2010) (decided March
26, 2010), the Court of Appeals upheld the trial judge’s disquali-
fication of a defense attorney, in spite of the defendant’s expressed
willingness to waive any potential conflict of interest.  In
Carncross, the defendant was charged with manslaughter, crimi-
nally negligent homicide and reckless driving in connection with
the death of a state trooper who was killed in a collision as he
attempted to pull the defendant’s motorcycle over.  When the case
was presented to the grand jury, the prosecutor called the defen-
dant’s father and girlfriend, both of whom were represented by
one of the defendant’s retained attorneys who appeared with them
in the grand jury room while they testified.  Defendant’s father tes-
tified that when the defendant returned home on the night in ques-
tion, he told him not to let him ride his motorcycle until he was
properly licensed because he was nearly pulled over by the police.
Defendant’s girlfriend testified that the defendant phoned her
shortly after the incident and told her that he was the motorcyclist
the police were looking for, and that he thought he was going to
jail because a trooper had died.

Prior to trial, the prosecution moved to disqualify
Carncross’ attorney and her partner because of the
potential conflict of interest arising out of their repre-
sentation of the defendant’s father and girlfriend in the
grand jury.  After the trial judge appointed independent
counsel to confer with the defendant, that counsel
advised the judge that the defendant understood the
nature of the conflict and was willing to waive it.
Despite that representation, the trial judge granted the
prosecution’s motion and relieved Carncross’ defense
attorney.  Neither the defendant’s father nor his girl-

friend testified at trial.

In ruling that Carncross’ Sixth Amendment right to counsel of
his choice had not been violated by the trial judge’s disqualification
of his defense attorney, the Court of Appeals held that even though
the defendant’s father and girlfriend did not testify at trial, it was
reasonable to assume that they would be called as witnesses at the
time the disqualification motion was being considered.  Given that
likelihood, defense counsel surely would have been required to
cross-examine them, placing counsel in a very awkward position
since she still owed them a duty of loyalty.  Under those circum-
stances, the trial judge acted within his discretion in concluding that
allowing defense counsel to continue would severely undermine
the defendant’s ability to present a cogent defense.

In People v. Assi , 14  N.Y.3d 355 (2010) (decided March 30,
2010), the defendant challenged the scope of the Hate Crimes Act
- Penal Law §§ 480.05 and 480.10.  In Assi, the defendant was
charged with the attempted arson of a synagogue at approximate-
ly 3:00 a.m.  Following his arrest, the defendant’s car was
searched and the police recovered latex gloves and a towel that
had been torn to make a Molotov cocktail wick.  When he was
questioned by the police, the defendant admitted to his participa-
tion in the attempted arson and explained that he was angry that a
Palestinian child had been shot by the Israeli Army and that the
“rich Jews in Riverdale send money over there and they buy guns
and they are killing people”.

The Court of Appeals rejected Assi’s argument that article 485
of the Penal Law applied only to crimes against persons, not prop-
erty, and that the attempted arson of a synagogue did not qualify
as a hate crime.  In so ruling, the Court noted that although Penal
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Strategic Planning Session
I want to thank everyone who made this day-

long planning meeting a success, starting with
Elizabeth Derrico, who ably facilitated.  In
addition to the Board of Managers, Arthur
Terranova, Executive Director; past presidents
David Adler, David Cohen and John Dietz; and
newly-admitted attorney Mohammad Saleem
all participated.  Your work will help QCBA’s
Executive Board and Board of Managers to
maintain continuity and progress toward our
goals, even as officers and managers change.

Looking at Tragedy 
through Dr. King’s Eyes

This year, the celebration of Dr. Martin
Luther King’s birth was marred by the sense-
less violence that took six innocent lives in
Tuscon, Arizona, including those of a judge
and a 9-year-old girl.  We need to reflect on,
and understand, what caused one person to har-
bor the hatred that led to this killing spree.  We
also need to choose our own responses to this
tragedy carefully.

I believe that, if Dr. King was alive today, his
response would be aligned with the Nobel Prize
Acceptance Speech that he gave in Oslo,

Norway on December 10, 1964.
In his speech, Dr. King affirmed
that, for people to live together in
peace, “Man must evolve, for all
human conflict, a method which
rejects revenge, aggression and
retaliation.”  I hope that, in the
face of this tragedy, and in spite of
our national divisions, we will
reject complacency and despair,
and instead aspire to Dr. King’s,
“abiding faith in America and ...
audacious faith in the future of
Mankind.”

News and Upcoming Events
The Queens County Court System recently

lost two great people.  Our sincere CONDO-
LENCES and prayers go to their families and
friends:

Honorable Steven Fisher, Associate Justice
of the Appellate Division, Second Department,
was a long-time member of the QCBA, and well-
respected by all who knew him for his great
knowledge of the law, his passion for justice, and
his eloquent communication skills.  As Gail

Prudenti, Presiding Justice for the
Second Department, stated, “If
there is one lesson to be learned
from the judicial legacy of Justice
Steven W. Fisher, it can be taken
from quotes he used during induc-
tion ceremonies for newly admit-
ted lawyers over which he
presided:  ‘There is no freedom
without the law’ and ‘There is no
law without men and women dedi-
cated to its service.’’ 

Honorable Gloria D’Amico
became the County Clerk of the

County of Queens in 1991.  Her term was
marked by many improvements to the juror
experience, including the jury duty call-in sys-
tem (first implemented in NYC by Queens) that
allowed potential jurors to find out if they had
to serve by placing a telephone call. 

QCBA extends CONGRATULATIONS,
and looks forward to working with:

Honorable Peter Kelly, Surrogate of
Queens County

Tracy Fox-Catalano, Clerk to the Civil

Court, County of Queens (Tracy is a member
of QCBA’s Board of Managers.)

Upcoming CLE Sessions:

February 8, 2011, 
Guardianship, MHL Article 81 Training

February 15, 2011, 
Employment Law 2011

March 9, 2011, 
Immigration Law Update 2011

And Finally...

I hope that all of you will partake in QCBA’s
journey to improve the service we provide to
you.  Whether your interests and talents tend
toward computer technology, IT, public rela-
tions, CLE, creative ideas for social activities,
or another area, I encourage you to contact me
or the QCBA about getting involved.

Your skills, passion and participation will help
us make this Year of the Rabbit our best year yet.
I look forward to working with you soon!

Chanwoo Lee
President

PR E S I D E N T ’S ME S S A G E

Chanwoo Lee

BY MICHAEL DIKMAN & DAVID DIKMAN

During the past year, by far the most note-
worthy developments in this field were statuto-
ry.  The most significant new laws are reviewed
below, followed by some other miscellaneous
new laws and a discussion of the important
decisions handed down in 2010.  

LEGISLATION

RETIREMENT ACCOUNTS 
IN PAY STATUS LAW

S 5588-A

This law (Chapter 32 of the Laws of 2009)
was approved on March 10, 2010 but deemed
effective as of September 1, 2009.  It amends
DRL § 236B (2) (b) (2) to add to the prior pro-
hibition against removal or disposition of
retirement accounts or funds an exception -
"except that any party who is already in pay sta-
tus may continue to receive such payments..."

NO FAULT LAW
S 3890-A; A 9753-A

Laws of 2010 Chapter 384

This much-publicized legislation was signed
on August 13, 2010, finally adding New York
State to all of those others which have had No
Fault divorce laws for years.  DRL § 170 was
amended by adding a new subdivision 7.  The
old language provides that:

"An action for divorce may be maintained by
a husband or wife to procure a judgment
divorcing the parties and dissolving the mar-
riage on any of the following grounds:"

and follows with the prior grounds: 1)  Cruel
and inhuman treatment; 2) Abandonment; 3) 3
years of prison confinement; 4)  Adultery; 5) 1
year of separation pursuant to a separation
judgment; and 6) 1 year of separation pursuant
to a separation agreement.  The new subdivi-
sion 7 reads as follows:

"THE RELATIONSHIP BETWEEN
HUSBAND AND WIFE HAS BROKEN
DOWN IRRETRIEVABLY FOR A
PERIOD OF AT LEAST SIX MONTHS,
PROVIDED THAT ONE PARTY HAS
SO STATED UNDER OATH.  NO
JUDGMENT OF DIVORCE SHALL BE
GRANTED UNDER THIS SUBDIVI-
SION UNLESS AND UNTIL THE ECO-
NOMIC ISSUES OF EQUITABLE DIS-
TRIBUTION OF MARITAL PROPER-
TY, THE PAYMENT OR WAIVER OF
SPOUSAL SUPPORT, THE PAYMENT
OF CHILD SUPPORT, THE PAYMENT
OF COUNSEL AND EXPERTS' FEES
AS WELL AS THE CUSTODY AND
VISITATION WITH THE INFANT

CHILDREN OF THE MARRIAGE
HAVE BEEN RESOLVED BY THE
PARTIES, OR DETERMINED BY THE
COURT AND INCORPORATED INTO
THE JUDGMENT OF DIVORCE."

The effective date of this law was October
12, 2010, 60 days after the August 13, 2010
signing) and it is applicable to actions and pro-
ceedings commenced on and after that effective
date.

COUNSEL FEE LAW
S 8391; A 7569A

Laws of 2010 Chapters 329 & 415

This law, signed at the same time as the No
Fault law, amends DRL § 237 (a) and (b), the
sections which previously authorized the court
to award counsel fees in various matrimonial
matters.  This new law creates a "rebuttable
presumption" that counsel fees shall be award-
ed to the less monied spouse.  It is further spec-
ified that:

"Both parties to the action or proceeding and
their respective attorneys shall file an affidavit
... detailing the financial agreement between
the party and the attorney" and shall include
"the amount of any retainer, the amounts paid
and still owing thereunder, the hourly amount
charged by the attorney, the amounts paid, or to
be paid, any experts, and any additional costs,
disbursements or expenses."  

Payment of any retainer shall not preclude
awards that would otherwise be allowed.

Subdivision (b) is amended by adding the
same types of provisions, in connection with
enforcement, modification, custody and visita-
tion matters, including the rebuttable presump-
tion language, timely awards and the filing of
the affidavit by both parties, reflecting all coun-
sel fee arrangements.

DRL § 238 was also amended by this law.
This section applies to enforcement and modi-
fication proceedings as well as those to declare
the nullity of a divorce judgment rendered
against a spouse who was a non-appearing
defendant in any action outside N.Y., and to
injunctions to restrain the prosecution of a
divorce action in any other jurisdiction.  All of
the provisions above are carried forward: rebut-
table presumption; timely orders, affidavits,
etc.

This was initially to be effective 120 days
after signing.  However, an amendment was
signed (Chapter 415) advanced the effective
date to 60 days after signing (October 12, 2010)
and applies to actions and proceedings com-
menced on and after that date.

"LOW INCOME SUPPORT 
OBLIGATION & PERFORMANCE

IMPROVEMENT ACT"
S 5570-A; A 8952

Laws of 2010 Chapter 182

This act Amends the DRL, FCA, Tax Law &
SSL relative to the modification of child sup-
port orders, employer reporting of new hires
and quarterly earnings, work programs and the
noncustodial income tax credit.
§ 1 -  Establishes the "Short title" of the Act,

quoted above.
§ 2 -  Amends Tax Law § 606 (d-1) by adding

a new ¶ 8, which requires a report from the
Commissioner to the Office of Temporary
and Disability Assistance, regarding data on
tax filings and claiming and receiving of
credits under the section, in order to analyze
the impact of the credit and effect on child
support payments.

§ 3 -  Amends Tax Law § 171-a (1).  In con-
nection with the department developing a
wage reporting system, language was added
providing that employers "also shall report if
dependent health insurance benefits are
available."

§ 4 -  Amends Tax Law § 171-h (3) (a) and (b),
which requires employers to furnish the state
directory with a report regarding new hir-
ings, by adding in (a) that "Employers also
shall report if dependent health insurance
benefits are available and the date the
employee qualifies for the  benefits."
Subdivision (b) is amended to include the
type of forms on which to make the report of
this additional data.

§ 5 -  Amends Tax Law § 697 (e) (3) regarding
the data that is permitted to be sent by the tax
department to the Office of Temporary and
Disability Assistance.  There is added the
enhanced earned income credit under § 606
(D-1).  (There follows some 5 pages of
reprinting of the balance of the amended sec-
tion, unchanged.

§ 6 -  FCA § 451 is amended.  This is the sec-
tion that authorizes the court to have contin-
uing jurisdiction to modify its orders and
provides for no retroactive child support
modifications prior to application.

2 is new and provides that:

(A)  The court may modify a child support
order, including "an order incorporating
without merging an agreement or stipulation
of the parties, upon a showing of a substan-
tial change in circumstances.  Incarceration
shall not be a bar to finding a substantial
change in circumstances provided such
incarceration is not the result of non-pay-
ment of a child support order, or an offense
against the custodial parent or child who is
the subject of the order or judgment."

(B)  In addition, unless the parties have opted
out of the following provisions in a valid
agreement, the court may modify a child
support order where:

"(I)  3 years have passed since the order was
entered, last modified or adjusted; or

(II)  There has been a change in either party's
gross income by 15% or more since the order
was entered, last modified or adjusted.  A
reduction in income shall not be considered
as a ground for modification unless it was
involuntary and the party has made diligent
attempts to secure employment commensu-
rate with his or her education, ability and
experience."

§ 7 -  DRL § 236 B (9) (b) is amended.  This
section, which authorizes support modifica-
tions (including agreed maintenance, based
on extreme hardship) had a new subdivision
(2) added.  First, language is added, identical
to the subdivision (A) & (B) language in FCA
§ 451. (See § 6 above).  In addition, a new
subdivision (III) is added, providing that
child support modifications cannot reduce or
annul arrears which accrued prior to the
application, how retroactive arrears are to be
made payable and enforced, including
income executions, and further providing that
SCU enforce arrears for recipients of public
assistance, through an execution.

§ 8 -  Amends FCA § 440 (4), the section deal-
ing with support orders made pursuant to
Supreme Court references and the 8 point
bold notices that are required, is amended to
add a new subdivision (B), requiring that
notice advise of the right to seek modification
of a child support order upon a showing of:

(I)   A substantial change in circumstances, or
(II)  3 years since last order or modification), or
(III) a 15% change in either party's gross

income since the   last order.
However, "if the parties have specifically opted

out of subparagraph II or III" in a valid agree-
ment, that basis for a modification will not
apply.

§ 9 -  Amends DRL § 236 (B) (7) by adding a
new subdivision  (d) which requires that any
child support order must include on  its face
in 8 point bold type a notice "informing the
parties of their right to seek a modification of
the child support order upon a showing of (I,
II or III) above, with the proviso that bases II
& III will not apply in case of a valid opt out
agreement.

§ 10 - The FCA is amended by adding a new
section § 437-A.  Except for people on
Disability or SSI, this gives the court the
power to send unemployed respondents to
work programs, job training, etc.

§ 11 - Social Services Law § 111-h adds a new

Family Law Update - 2010

__________________Continued On Page 4



THE QUEENS BAR BULLETIN – JANUARY 20114

subdivision 20, precluding SCU from seek-
ing to increase an award for one sent to a
work program, for a year.

§ 12 - Amends FCA § 461 (b) refers to orders
under § 451.

This was to be effective 90 days after its July
15, 2010 signing (October 13, 2010) except that
§ 6 & 7 apply to modification proceedings to
modify child support orders entered on or after
that effective date, with the further exception
that if the order incorporated a surviving agree-
ment, the agreement would have to have been
signed on or after the effective date.  Finally, §
3 & 4 are to be effective 1 year after signing
(July 15, 2011).

What does all this mean?  The provisions
which will be most important to us are those
that change the game in connection with child
support modifications.  Older practitioners will
recall that prior to 1977, when we had agree-
ments signed containing child support provi-
sions, we could never rely upon the provisions
remaining effective in the future.  We always
had to explain that child support could be mod-
ified in the future, based upon any substantial
change of circumstances, agreement, survival,
or not.  The burden was not much different from
that required when seeking to modify court
ordered child support, without an agreement.
That all changed in 1977, when our highest
court decided Boden v. Boden, 42 N.Y0. 2d
210, 397 N.Y.S. 2d 701.  The Court made very
clear that child support agreements were not to
be lightly modified, and in fact limited modifi-
cations to cases where there was an "unreason-
able or unanticipated change of circumstances".
After modification applications were turned
away in droves, the Court softened its position,
and made a further exception - that child sup-
port in surviving agreements could be modified
if it was determined that the child's needs were
not being met.  Brescia v. Fitts, 56 NY 2d 132.
This remained the law for a long time, and we
could advise our clients that absent some unan-
ticipated or unreasonable change of circum-
stances, as long as the child's needs were being
met, the child support would remain in place.
We always feel more confident when the law
provides some precision and certainty.  But, in
the package of bills signed this summer, this
one ended all that and returned us to pre-1977!
Look again at Sections 6 and 7.  Initially, the
Family and Supreme courts are now authorized
to modify child support orders, including "an
order incorporating without merging an agree-
ment or stipulation of the parties, upon a show-
ing of a substantial change in circumstances.
So, no more Boden v. Boden, supra. It's dead!
No more certainty.  It's gone!  Any substantial
change of circumstances can result in a child
support modification.  But going beyond that,
we have the other two components - merely the
passage of three years gives a basis for coming
back to court, or a 15% change in either party's
gross income.  So we have come more than full
circle over the 33 year period since Boden.  We
are now back to the day when modifications
based on substantial changes of circumstances
can result in modified child support - surviving
agreement or not.  Presumably this modifiabili-
ty cannot be waived, since the law specifically
gives the parties the right to opt out of only the
"3 year" and "15% change of income" basis for
modification.

Otherwise, we have additional reporting pro-
visions for employers, the codification of some
case law, concerning modifications upon a
reduction in income (must be involuntary and
accompanied by diligent attempts to be re-
employed) and in cases where there has been an
incarceration.  All things considered, this law
seems to have ushered in more work for the
lawyers and the courts, by making modifica-
tions easier to obtain. 

One question has already been posed.
Several sections of the prior law, including
DRL § 240-c, FCA § 413-a and SSL § 111-n,
provide for the Support Collection Unit, both
for support recipients on public assistance and
others who make the request, to make bi-annu-
al cost of living adjustments to support orders.
These adjustments, if not challenged, are made
in the event the U.S. Dept. of Labor's Bureau of

Labor Statistics Consumer Price Index increas-
es 10% or more from the date of the last order
or adjustment or two years from the last order,
whichever is later.

The question is:  What, if any interplay is
there between these bi-annual reviews, when
SCU is involved, and the 3 year period, after
which a modification proceeding can be com-
menced.  The answer is: There is nothing in the
new law that relates to these cost of living
adjustments.

The only mention is in § 11 - Social Services
Law § 111-h which, as I said, precludes SCU
from seeking to increase an award for one sent
to a work program, for a year.

To the contrary, the DRL & FCA sections
specifically contain a subdivision (4), which
says: "Nothing herein shall be deemed in any
way to limit, restrict, expand or impair the
rights of any party to file for a modification of a
child support order as otherwise provided by
law".

Bear in mind that the SCU bi-annual review
is supposed to be done administratively, where-
as the 3 year passage of time, involved in this
new law, only gives one the right to seek a mod-
ification - but does not mean he or she will get
it.

MAINTENANCE LEGISLATION
A 10984, S 8390

Laws of 2010 Chapter 371

We have saved the WORST (in our opinion)
for last!  Having worked out the computations
required by this law, establishing "guidelines"
for maintenance fixation, in most cases the
results appear to be unreasonable, particularly
when factoring in a child support obligation.
Excuse the length of this section of the article.
We didn't write the law, we are only trying to
bring its provisions to the attention of the bar.
A summary of the provisions (without com-
mentary), follows.

This law amends DRL § 236B, adding new
sections 5-a & 6-a.

§ 1 -  Sets forth the new Subdivision 5-a.

A) Absent an agreement pursuant to subdivi-
sion (3), in any matrimonial action temporary
maintenance awards are to be pursuant to this
subdivision.

B) Definitions:
1) PAYOR: the spouse with the higher income. 
2) PAYEE: the spouse with the lower income. 
3) LENGTH OF MARRIAGE: date of marriage

to the date of commencement.
4) INCOME: 
A)  As defined in CSSA (DRL § 240 & FCA §

413) &
B) Income from income producing property

that is to be distributed pursuant to subdivi-
sion (5).

5) INCOME CAP: Up to and including
$500,000 of the payor's annual income, pro-
vided that commencing 1/12/12 & every two
years thereafter the payor's "annual income
amount" (PROBABLY SHOULD HAVE
SAID INCOME CAP) shall increase by CPI
annual percentage changes for all urban con-
sumers (per U.S. Dept. of Labor Bureau of
Labor Statistics, for the 2 year period, round-
ed to the nearest $1,000.  OCA shall deter-
mine  and publish the income cap.

6) GUIDELINE AMOUNT OF TEMPORARY
MAINTENANCE: The result of applying ¶
C of this subdivision.

7) GUIDELINE DURATION: The period
determined by applying ¶ D of this subdivi-
sion.

8) PRESUMPTIVE AWARD: The guideline
amount of temporary maintenance award for
the guideline duration, prior to the applica-
tion of any adjustment factors in ¶ 1 (E) of
this subdivision.

9) SELF-SUPPORT RESERVE: as defined in
CSSA (DRL § 240 & FCA § 413).

C) Court shall determine the guideline amount
of temporary maintenance in accordance
with this ¶, after determining the income of
the parties:

1) If the payor's income is up to and including
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the cap:
A) Court shall subtract 20% of the payee's

income from 30% of the payor's income up to
the cap.

B) Then multiply the sum of the payor's income
and  all of the payee's income by 40%.

C) Then subtract the payee's income from the
figure derived from clause (B).

D) The guideline amount shall be the lower of
the amounts determined by (A) & (C).  If the
amount determined by clause (C) is 0 or less,
the guideline = 0.

2) If the payor's income exceeds the cap:
A) The court determines the guideline amount

on the income up to the cap pursuant to sub-
division (1), and for the income in excess of
the cap the court determines the additional
guideline amount by considering the follow-
ing factors:

(I) The length of the marriage;
(II) The substantial differences in the parties'

incomes;
(III) Standard of living established during the

marriage;
(IV) Age and health of the parties;
(V) Present & future earning capacity of the

parties;
(VI) The need of one party to incur education or

training expenses;
(VII) Wasteful dissipation of marital property; 
(VIII)Transfer or encumbrance without fair

consideration, in contemplation of a matri-
monial action;

(IX) The existence and duration of a pre-marital
joint household or a pre-divorce separate
household;

(X) Acts by one that inhibited or inhibit a party's
earning capacity or ability to obtain meaning-
ful employment, including but not limited to
domestic violence (pursuant to SSL § 59-A);

(XI) The availability and cost of medical insur-
ance for the parties;

(XII) The care of children or step children, dis-
abled adult children, stepchildren, elderly
parents or in-laws that has inhibited or
inhibits a party's earning capacity or ability to
obtain meaningful employment;

(XIII) The inability of one party to obtain mean-
ingful employment due to age or absence
from the work force;

(XIV) The need to pay for exceptional addition-
al expenses for the child or children, includ-
ing but not limited to schooling, day care and
medical treatment;

(XV) The tax consequences to each party;
(XVI)  Marital property subject to division pur-

suant to subdivision 5; 
(XVII) The reduced or lost earning capacity of

the applicant as a result of having foregone or
delayed education, training, employment or
career opportunities during the marriage;

(XVIII) Contributions and services of the appli-
cant as a spouse, parent, wage earner and
homemaker and to the career or career poten-
tial of the other party; and

(XIX)  Any other factor the court expressly
finds to be just and proper.

B)  In any decision pursuant to this sub-para-
graph the court shall set forth the factors con-
sidered and the reasons for its decision,
which cannot be waived by parties or coun-
sel.

3) But, where guideline amount would reduce
the payor's income below the self-support
reserve for a single person, the presumptive
guideline amount shall be the difference
between the payor's income and the self-sup-
port reserve.  If the payor's income is below
the self-support reserve, there is a rebuttable
presumption that no temporary maintenance
is to be awarded.  

D) The court determines the guideline duration
for temporary maintenance in consideration
of the length of the marriage.  Temporary
maintenance shall terminate upon the
issuance of a final maintenance award or the
earlier death of either party.

E) (1) The court shall order the presumptive
temporary maintenance pursuant to ¶ (C) &
(D) unless it finds it to be unjust or inappro-
priate and adjusts the presumptive award in
consideration of the following factors:

(HERE FACTORS A THROUGH Q ARE

LISTED AND ARE EXACTLY  THE SAME
AS IN SUBDIVISION (C) (2) (A), FACTORS
III THROUGH XIX, INEXPLICABLY OMIT-
TING I [The length of the marriage] and II [The
substantial differences in the parties' incomes].   

2) In any decision where the court finds the pre-
sumptive temporary maintenance award is
unjust or improper court and an adjustment is
made pursuant to this ¶, the court shall set
forth the amount of the unadjusted presump-
tive award, the factors considered and the rea-
sons that the court adjusted the presumptive
award, which cannot be waived by parties or
counsel.

(3)Where either party is unrepresented, no tem-
porary maintenance award shall be entered
until the unrepresented party(ies) are
informed of the presumptive amount of tem-
porary maintenance.

F) After the effective date, a valid agreement in
an action commenced after the effective date,
to be entered as an order, shall include a pro-
vision stating that the parties have been
advised of the provisions of this subdivision
and that the presumptive award results in the
correct amount of temporary maintenance.  If
the agreement deviates from the presumptive
amount, the agreement must set forth the pre-
sumptive amount and the reasons why the
agreement does not provide for that amount,
which may not be waived.  Nothing herein
shall be construed to alter the rights of the
parties to enter agreements that deviate, pro-
vided they comply with this subdivision.

The court retains discretion regarding tempo-
rary and post divorce maintenance awards
pursuant to this section. Any court order,
incorporating an agreement which deviates,
must set forth the court's reasons for such
deviation.

G) When a party defaults and/or the court is oth-
erwise presented with insufficient evidence to
determine gross  income, temporary mainte-
nance will be based upon the needs of the
payee or the standard of living prior to com-
mencement, whichever is greater.  Such an
order may be retroactively modified upward
without a showing of a change of circum-
stances, upon a showing of newly  discovered
or obtained evidence.

H) In any action to modify a maintenance order
made prior to the effective date, the tempo-
rary maintenance guidelines shall not consti-
tute a change of circumstances warranting a
modification.

I) In any decision pursuant to this subdivision,
the court shall consider the effect of any bar-
rier to remarriage, where appropriate.

§ 2 DRL § 236B (6) (subparagraphs 10, 11 &
12) are amended to read:

6) "POST DIVORCE MAINTENANCE
AWARDS" (re-states the law as is - up to fac-
tor # 3, then adds the above factors and
includes some original ones, so as to include
all of the above (I - XIX).

The balance of original subdivision 6 is
unchanged.

§ 3 Sets forth the new Subdivision 6-a:

A) It is State policy to achieve equitable out-
comes and fairly shared economic conse-
quences for divorcing couples.  There are
serious concerns that the maintenance laws
have not led to equitable results, and they
have been inconsistent and unpredictable.  A
comprehensive review of the state's mainte-
nance laws should be undertaken.

B) The Law Revision Commission is directed
to:

1) Review and assess the economic conse-
quences of divorce on parties;

2) Review the maintenance laws and their
administration to determine their impact on
post marital economic disparities and the
laws' effectiveness in achieving the state's

goals; and
3) Recommend legislation deemed necessary to

achieve  those goals.

C) A preliminary report to the Legislature &
Governor no later than 9 months from the
effective date and a final report by December
31, 2011.

§ 4 Amends DRL § 236B (1) (a) to include in
the definition of "maintenance" the provi-
sions of the new subdivision 5-A.

§ 5 Chief administrator of the courts is to prom-
ulgate all rules necessary to implement this
act.

§ 6 The law takes effect immediately, except
for Sections 1, 2 & 4, which will be effective 60
days after the August 13, 2010 signing (October
12, 2010) and it is to apply to all matrimonial
actions commenced on or after that date.

* * * * * * *
Now for the commentary (assuming the hus-

band to be the payor spouse).  The complicated
"rules" for computing the guideline amount can
be much more simply stated as follows:

1)  If the wife has no income, the temporary
maintenance guideline will be 30% of the hus-
band's income (as computed under the CSSA)

2)  If the wife has some income, the guide-
line amount will be the lower of:

a) 30% of the husband's CSSA income less
20% of the wife's;

b) 40% of the combined CSSA income, less
the wife's income.

In order to get some rough idea as to how
these rules would work, we did some sample
computations, based upon certain assumptions:
That the husband was in a 40% tax bracket, that
the wife was is a 35% bracket and that there
were two children.  The results were so startling
that they can hardly be discussed without pre-
senting the 9 income scenarios arbitrarily select-
ed, the results and the computations in each
case.
1) Income of H after CSSA deductions 

$100,000 
Income of W after CSSA deductions ........... 0
H's maintenance obligation ............... 30,000
H's child support obligation on $70,000 income

(@ 25%) ............................................17,500
H's Federal Income tax @ 40% of $70,000

28,000

H's disposable income after support & taxes $
24,500

W's disposable income after 35% taxes on
$30,000 .......................................... $ 37,000   

2) Income of H after CSSA deductions ...........
.......................................................$100,000 

Income of W after CSSA deductions ..............
...........................................................50,000

H's maintenance obligation ..................10,000
H's child support obligation on $90,000 income

(@ 25%) ............................................22,500
H's Federal Income tax @ 40% of $90,000

36,000
H's disposable income after support & taxes$

31,500
W's disposable income after 35% taxes on

$60,000 ...........................................$ 61,500   

3) Income of H after CSSA deductions ...........
.......................................................$200,000 

Income of W after CSSA deductions .............0
H's maintenance obligation ...................60,000
H's child support obligation on 140,000 income

(@ 25%) ............................................35,000
H's Federal Income tax @ 40% of 140,000 

56,000
H's disposable income after support & taxes $

49,000
W's disposable income after 35% taxes on

$60,000 ...........................................$ 74,000  

4) Income of H after CSSA deductions ..........
.......................................................$200,000 

Income of W after CSSA deductions ..............
...........................................................50,000

H's maintenance obligation ..................50,000
H's child support obligation on 150,000 income

(@ 25%) ............................................37,500
H's Federal Income tax @ 40% of 150,000 

60,000
H's disposable income after support & taxes $

52,500
W's disposable income after 35% taxes on

100,000 ..........................................$102,500  

5) Income of H after CSSA deductions ..........
.......................................................$200,000 

Income of W after CSSA deductions ..............
.........................................................100,000

H's maintenance obligation ..................20,000
H's child support obligation on 180,000 income

(@ 25%) ........................................... 45,000
H's Federal Income tax @ 40% of 180,000 

72,000

SAMPLE CALCULATIONS, ASSUMING
A 40% FEDERAL TAX BRACKET FOR

HUSBAND AND 35% FOR WIFE

Husband's CSSA
Income

Wife's CSSA
Income   

H income after  
maint, C.S. &

40% Fed. taxes

W income after
maint, C.S. &
35% TAXES

1) $100,000 0 $ 24,500 $ 37,000

2) $100,000 $ 50,000 31,500 61,500

3) 200,000 0 49,000 74,000

4) 200,000 50,000 52,500 102,500

5) 200,000 100,000 63,000 123,000

6) 500,000 100,000 129,500 242,000

7) 100,000 75,000 35,000 73,750

8) 500,000 250,000 157,500 307,500

9)  70,000 25,000 19,950 38,950
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H's disposable income after support & taxes $
63,000

W's disposable income after 35% taxes on
120,000 ..........................................$123,000  

6) Income of H after CSSA deductions ..........
.......................................................$500,000 

Income of W after CSSA deductions ..............
.........................................................100,000

H's maintenance obligation ................130,000
H's child support obligation on 370,000 income

(@ 25%) ............................................92,500
H's Federal Income tax @ 40% of 370,000 

148,000
H's disposable income after support & taxes 

$129,500
W's disposable income after 35% taxes on

120,000 ..........................................$242,000  

7) Income of H after CSSA deductions ..........
.......................................................$100,000 

Income of W after CSSA deductions ..............
...........................................................75,000

H's maintenance obligation ...........................0
H's child support obligation on 100,000 income

(@ 25%) ............................................25,000
H's Federal Income tax @ 40% of 100,000 

40,000
H's disposable income after support & taxes$

35,000
W's disposable income after 35% taxes on

120,000 ...........................................$ 73,750  

8) Income of H after CSSA deductions ...........
.......................................................$500,000 

Income of W after CSSA deductions ...............
.........................................................250,000

H's maintenance obligation ...................50,000
H's child support obligation on 450,000 income

(@ 25%) ..........................................112,500
H's Federal Income tax @ 40% of 450,000

180,000
H's disposable income after support & taxes

$157,500
W's disposable income after 35% taxes on

120,000 ..........................................$307,550  
9) Income of H after CSSA deductions$

70,000 
Income of W after CSSA deductions ....25,000
H's maintenance obligation.. .................13,000
H's child support obligation on $57,000 income

(@ 25%) ............................................14,250
H's Federal Income tax @ 40% of $57,000

..22,800
H's disposable income after support & taxes..$

19,950
W's disposable income after 35% taxes on

120,000 ...........................................$ 38,950  

In every one of the above scenarios, the hus-
band winds up with less disposable income
than the wife!  But it gets WORSE, because the
above figures do not account for two other
issues.  First, there will also be some "add-ons"
requiring the husband to pay for some portion
of uncovered medical and child care expenses.
Second, in many cases the husband will not
have the disposable income shown, since a part
of his CSSA income was his 401K or other
deferred income, not available to him, but
included in his income for these purposes.  

It is obvious that arguments will regularly
have to be made to the effect that utilizing the
guidelines for both child support (not required
on temporary motions) and maintenance, make
the result unjust or inappropriate.  The extent to
which judges will accept such arguments, and
write the explanatory decisions required to
deviate, remains to be seen.  Most significant is
that in temporary support cases we are quite
used to a court requiring the monied spouse to
continue to pay for residential carrying charges,
inter alia.  While identifying 19 different fac-
tors to be considered, none involves the payor's
having to pay for carrying charges or other
specified family expenses.  So, this is one of
those factors which clearly falls within factor
19 - Any other factor the court expressly finds
to be just and proper.

In numerous cases the 40% Federal tax
assumed will be high (although the 40% we

used included the State Income Taxes.  But the
point was to illustrate how the blind utilization
of the "guidelines" for temporary maintenance
can produce ludicrous results, especially when
one adds on the consideration of "add-ons" and
deferred income plans.

There are other indications that this law was
not as fully thought out as should have been the
case.  One example is that among the factors to
be considered in fixing temporary maintenance,
if income is over the $500,000 cap or a claim is
made that the guideline amount is unjust or
inappropriate (C)(2)(A)(XVI and (E)(1)(N) is:
"Marital property subject to distribution..."
However, when temporary maintenance
motions are made, in most cases it is not yet
known what property is marital, which is sepa-
rate and much less, what type or percentage dis-
tribution can be expected.  Another question
arises from the provisions in & G.  If a party
defaults, the other will be entitled to temporary
maintenance based upon needs or the pre-com-
mencement standard of living.  That seems
quite appropriate.  Then it goes on to authorize
a retroactive upward modification, without the
need to show a change of circumstances, if
based upon newly discovered or obtained evi-
dence.  That too seems proper, since subse-
quent to the initial order, the needy party may
get additional data, by subpoena or otherwise,
that calls for an increase and the defaulting
party should not be permitted to benefit from
not appearing.  But, why is there no provision
for a DECREASE, if called for by newly dis-
covered data?  We have a party who defaults
and is then served with a temporary mainte-
nance order.  If he subsequently appears in the
action, or to participate in an inquest, there are
factors which should be able to result in a
retroactive decrease.  For example, if the origi-
nally alleged standard of living were shown to
be: a) erroneous or exaggerated; b) supported
by loans or increasing debt; or c) supported by
third party gifts or depletion of assets.  The
statute could have and should have authorized
retroactive decreases in such appropriate cases.

We all understand that this new law man-
dates the N.Y.S. Law Revision Commission to
study the issue, recommend legislation and
make a final report by the end of 2011.
However, even if the inequities apparent from
the above computations were recognized (as
well as other questionable provisions there is
no space to discuss), and corrective legislation
is suggested, there is no guaranty that the legis-
lature will enact it.  We all await seeing how
this new law will "shake out" with bated breath
and potentially angry male clients.

OTHER LEGISLATION

Chapter 421 of the Laws of 2010 authorizes
Family Court judges to include a provision in
Orders of Protection, barring the accused from
intimidating witnesses.

Chapter 446 extended the requirement that
law enforcement officials serve petitions for
orders of protection, violations and extensions
of orders of protection without charge.

Chapter 261 authorizes orders of protection
and temporary orders of protection to be trans-
mitted by "facsimile transmission or electronic
means for expedited service [as defined in
CPLR 2103 (f)].

Chapter 325 amends FCA § 842 to authorize
the court to extend an order of protection for a
reasonable period of time upon a showing of
good cause or upon the consent of the parties.
That abuse has not occurred during the penden-
cy of the order, does not, in itself, constitute
sufficient ground for denying the extension.
But the basis for the court's decision must be
specified on the record.

Chapter 341 amends FCA §§ 446, 551, 656,
759, 812, 842 and 1056 as well as DRL § 240
(3)(e), to provide that orders of protection shall
not be denied solely upon the ground that the
alleged events are not relatively contemporane-
ous with the date of application.  In addition,
the duration of any temporary order shall not,
by itself be a factor in determining the length of
the final order.

DECISIONS

HOWARD S. v. LILLIAN S., 14 N.Y. 3d
431 (Ct. of Appeals, April, 2010)

In this divorce action, the husband alleged
that his wife's adultery, resulting in a child she
fraudulently led him to believe was his own,
constituted egregious fault, which he argued
entitled him to discovery in those areas.  The
Court affirmed the Appellate Division's refusal
to permit discovery as a result of the finding
that the wife's alleged behavior did not consti-
tute the "egregious fault" necessary to effect
equitable distribution and warrant discovery on
the issue of fault.  

The Court of Appeals reviewed with
approval the now old proposition that unless
"egregious", fault should not be a factor in
equitable distribution awards.  It also cited with
approval several lower court decisions, estab-
lishing that adultery, on its own, is not ordinar-
ily "egregious" for this purpose.  It would have
to be well outside the bounds of the basis for an
ordinary divorce action; a "truly exceptional
situation, due to outrageous or conscience-
shocking conduct" to warrant an asset distribu-
tion adjustment.  The conduct alleged did not
"fit within the legal concept of egregious con-
duct".  

This decision brought up the multi-year clash
of discovery decisions between the Appellate
Divisions of the First and Second Departments
on one hand and the Third and Fourth
Departments on the other.  The inquiry starts
with CPLR § 3101 (a), which provides for "full
disclosure of all matter material and necessary
in the prosecution of defense of an action".
However, in view of the precedents, limiting
property distribution effect to only egregious
fault, the court dismissed the general policy in
favor of liberal discovery, holding that in the
absence of those circumstances "liberal discov-
ery on issues of marital fault ... should not ordi-
narily be permitted, though there may be
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exceptions in rare circumstances."  This policy
was bolstered by expressed consideration for
avoiding potential abuse or harassment by
means of such discovery and pressure to settle
against one's interests in order to avoid litigat-
ing these personal issues.

This decision is in line with the First and
Second Department's general refusal to allow
discovery on fault (or custody issues) and con-
trary to the opposite view traditionally taken in
the Third and Fourth Departments.  In his dis-
sent, Judge Pigott supported and explained the
prior view of the Third and Fourth
Departments, allowing liberal discovery on
fault issues, subject to protective orders in
cases of abuse.  His view was that the court
should not be deciding if the fault was egre-
gious before discovery was obtained to develop
that issue, since that would be premature.  He
was unimpressed by the majority's rationale -
avoiding potential abuse, harassment, litigation
over personal issues and avoiding disadvanta-
geous settlements, quoting an observation pub-
lished by Tim Tippins, suggesting that such
discovery can motivate settlement.  

But the majority rules - and the First and
Second Department position is now the state
wide rule - no discovery on fault without a prior
application and a showing of egregious con-
duct.  In a footnote the court noted that its hold-
ing has no impact upon obtaining discovery rel-
ative to claims of dissipation of marital assets.

Interestingly, one word that appears nowhere
in the decision was "custody".  Generally, the
discovery battle between the upstate and down-
state departments is discussed in connection
with the dual topics of fault and custody, with
the respective discovery rulings  being essen-
tially the same for both categories of issues.
Granted, any discussion of custody discovery
would have been outside the issues presented,
and purely dictum, but the Court of Appeals
has never shied away from that.  Will it take the
same position, that despite the general CPLR

mandate for full disclosure, discovery on cus-
tody issues should "not ordinarily be permit-
ted"?  We believe the court would expand the
general prohibition on such discovery, for the
same reasons expressed for avoiding fault dis-
covery (avoiding harassment and avoidance of
litigating sensitive issues) and the one not men-
tioned (reducing the costs of matrimonial liti-
gation). 

FIELDS v. FIELDS, 15 N.Y. 3d 158, Ct. of
Appeals, June, 2010.

When the Appellate Division, First
Department, made its decision in this case it
was sharply and unanimously criticized by
most commentators and lecturers.  The primary
result of the case was the characterization of a
marital residence as marital rather than separate
property.  The residence was a five story town
house in New York City, with 10 apartments,
purchased in 1978 by the husband, with the
help of his mother.  The $30,000 down pay-
ment came from his grandparents, half as an
advance against his inheritance and half as a
loan his mother agreed to repay.  The balance
of the purchase price was funded with two
mortgages.  Title was taken in the name of the
husband and later 50% was conveyed to his
mother.  From 1982 to 2001 he and his mother
managed the property as a formal partnership.
The decision detailed the various work the wife
did in connection with the premises and the
approximately $2,000 expended on a vacuum
cleaner, a counter top, flooring and a mirror.  A
separate account was opened, into which rents
were deposited.  But he also deposited occa-
sional paychecks plus other small amounts of
his income from various sources and his
$35,000 inheritance, which he used for person-
al expenses.  Occasionally the account was
used to pass through the wife's paychecks,
which ended up in her separate account, or
were cashed, with her getting the cash.

The trial court held that the property was
marital and that the husband's share was

$1,234,183 after returning to the husband his
$30,000 separate property contribution.  The
wife was awarded 35% of his interest, based
upon her direct and indirect (wife and child
rearing) services and contributions to the build-
ing, even though building expenses were paid
with rent proceeds.  This was affirmed by the
Appellate Division.  Their primary focus was
on the facts that the building was bought as a
marital residence, was used as a marital resi-
dence (one or two of the 10 apartments), their
son was raised in the residence and the parties
had occupied it for 31 years.  While the hus-
band was entitled to the return of his $30,000 of
separate property, the court held that did not
change the fact that this was a "marital asset".
The court emphasized that the asset was
acquired during the marriage and that the term
marital property is to be liberally interpreted.
Then, inexplicably, the Court discussed the rea-
sons for the appreciation of the property,
attributing it to renovations and market forces,
not because of the down payment.  If the prop-
erty were classified as "marital" the issue of its
appreciation required no discussion.  What the
wife may have done or not done, relative to
cleaning, vacuuming, etc. might be relevant in
consideration of the percentage distribution to
be made to each party.  But it had nothing to do
with the classification issue, which is the part
of the decision that received such bad press.
Most believed that the property was not a mar-
ital asset to which the husband made a separate
property contribution.  It was his separate prop-
erty, ab initio.  Although it was purchased dur-
ing the marriage, it was solely with separate
property.  Therefore, the asset appeared to fall
squarely within that part of the definition of
separate property that includes "property
acquired in exchange for ... separate property"
[DRL § 236 (B)(1)(d)].  If that were the case, as
argued by the two dissenting judges, then the
marital property available for distribution
would only be that part of the appreciation
brought about by active contributions, not mar-

ket forces.  
If a husband owned $10,000 of premarital

stock and then, during the marriage, sold it and
used the proceeds to buy a bond, nobody would
question that the bond was still his separate
property.  The fact that this was a house does
not change that.  If it was acquired solely with
separate property, it remains separate property,
and whether the wife swept the floors, raised a
child there or lived there for many years, makes
absolutely no difference.  That is why the deci-
sion was criticized.  BUT, the Court of Appeals
affirmed!  A careful reading of that decision
may cause us not to be too offended by or con-
cerned about the result.

The Court of Appeals repeated the history that
led to marital property being construed liberally
and separate property, narrowly, and affirmed
the marital property designation.  Frankly, the
long dissent by Judge Smith seems more com-
pelling, explaining why the classification should
have been "separate" and how the wife's varied
services did nothing to cause any appreciation in
value.  But at least we have the majority express-
ing the fact that the facts of this case were
"unique".  Moreover, this court emphasized
some of the other facts, that better justify the
conclusion.  Key among them was that the
account established for the operation of the
building, collection of rents, payment of the
mortgages, etc. commingled rents with several
marital property sources of funds (husband's pay
checks and income, and passing through the
wife's income checks).  Although the court cites
numerous cases in which a party buys a house,
utilizes some separate property and then has it
returned from the sales proceeds of what is clas-
sified as a marital asset, most are clearly distin-
guishable from the facts of the case at bar.

The Court emphasized, as did the Appellate
Division, that when the property was purchased
it was intended for use as a marital residence, it
was so used for some 30 years and the parties'
child was raised there.  Respectfully, we say:
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harmless. The judgment was affirmed.
Matter of Kachalsky v Cacace 4 is notable

only for the dissent by Judge Smith. This was
an Article 78 proceeding to review the denial of
a pistol permit by the County Court,
Westchester County. The Appellate Division
held, in a brief opinion,5 that the petitioner had
failed to establish “proper cause” for the
issuance of a “full carry” permit, and that the
denial of the permit was not arbitrary or capri-
cious. The Court of Appeals dismissed sua
sponte, for lack of a substantial constitutional
question.

Judge Smith’s dissented, arguing that the
Constitution and the CPLR allow an appeal as
of right where the judgment or order appealed
from finally determine an action where there
“is directly involved the construction of the
constitution of the state or of the United
States.”6 The Court’s jurisprudence has
engrafted on that language the qualification that
the question must be a “substantial” one, a
qualification with which Judge Smith did not
quarrel. His objection was that the Court has
used that qualification so broadly and loosely
as to give itself discretion whether or not to
hear cases that really do raise substantial con-
stitutional issues, a discretion the Court does
not possess under the Constitution or the
CPLR. Here, the petitioner attempted to raise
issues of the application of the Second
Amendment to the US Constitution to state gun
control laws. These issues, which were at that
very time under review by the US Supreme
Court in McDonald v Chicago, could not fairly
be characterized as “insubstantial.”

As if to underscore Judge Smith’s point,
within a few months the Supreme Court decid-
ed McDonald,7 holding that the Second
Amendment does indeed fully apply to the
states.

Where an action is dismissed by automatic
operation of a statute (such as CPLR 3404),
rule or order, it is the dismissal itself which
constitutes the final determination for purposes
of appealability, and not the denial of a later
motion to vacate the dismissal. In Cadichon v
Facelle,8 the Court of Appeals considered an
order which was ambiguous as to whether dis-
missal was to be automatic.

Supreme Court had dismissed the complaint
for failure to file a note of issue, pursuant to
CPLR 3216. Plaintiff moved to vacate the dis-
missal, which Supreme Court denied. The First
Department affirmed in a 3 - 2 decision, finding
that the plaintiff had failed to make an adequate
showing. Plaintiff then appealed to the Court of
Appeals. 

The Court initially dismissed the appeal 9

from the affirmance, on its own motion, for
non-finality, applying the general rule and find-
ing that it was the dismissal that constituted the
final determination of the action, not the order
denying vacatur of the dismissal.

Plaintiff moved for reconsideration, which
the Court granted. The Court noted that it had
originally read the Supreme Court order as
directing an automatic dismissal if plaintiff
failed to file a note of issue within the specified

time. On reconsideration, the Court recognized
that Supreme Court’s order was ambiguous as
to whether the dismissal would be automatic or
not. The Court held that where it is unclear
whether or not the dismissal was by automatic
operation of a statute, rule or court order, the
order denying a motion to vacate is to be
deemed the final appealable paper. Since here
the affirmance of the denial of vacatur had a
two-judge dissent, the appeal lay as of right,
and the Court retained jurisdiction of the
appeal.

It remains to be seen whether or not this
appeal will serve as a vehicle for the Court’s
consideration of automatic dismissals pursuant
to CPLR 3216. This Update has noted cases in
years past which approved the notion that an
automatic dismissal pursuant to CPLR 3216
results when a court issues a 90-day notice and
the plaintiff fails to comply.10 It was submitted
then, and is submitted again, that the CPLR
says nothing which should make a CPLR 3216
dismissal “automatic,” whether the requisite
90-day notice is served by the defendants or by
the court, or whether or not the court issues its
notice in an order. 

Where the 90-day notice is served by the
defendants, the action is not to be dismissed
unless the defendants move for the dismissal
and the plaintiff has an opportunity to show
why dismissal is unwarranted. The Court of
Appeals has held, in Baczkowski v Collins
Const. Co.,11 and Di Simone v Good Samaritan
Hosp.,12 that CPLR 3216 is “extremely forgiv-
ing” of litigation delay.  The courts are author-
ized to dismiss under that provision, but are
never required to do so.  Where the plaintiff can
show a reasonable excuse for delay and a mer-
itorious claim, the courts are prohibited from
dismissing the action.  If the court-issued 90-
day notice is regarded as setting an automatic
dismissal in motion, the plaintiff is deprived of
his opportunity to show why dismissal should
not result until the action is already dismissed.

Arbitration
In Grobman v Chernoff, 13 an automobile

accident case, the plaintiff had prevailed after a
jury trial on the issues of liability and serious
injury, and the jury had awarded damages. The
plaintiff successfully appealed as to the jury’s
failure to award damages for future pain and
suffering, and the matter was remitted for a new
trial on the damages issue. Rather than have the
case tried, the parties agreed to arbitrate the
matter of damages. It turned out they did not
agree as to the scope of their agreement, and
there was litigation and a second appeal as to
whether they had agreed to arbitrate the issue of
serious injury. The Appellate Division held that
the jury verdict in plaintiff’s favor on that issue
was binding, and could not be relitigated in
arbitration.14

At the arbitration, the arbitrator set damages
at a “net award” of $125,000, without mention-
ing interest. The issue now became whether or
not plaintiff was entitled to an award of interest
on top of the $125K, and if so from what date.
Supreme Court held that interest ran from the

date of the arbitrator’s award. The Appellate
Division disagreed, citing the holding of the
Court of Appeals in Love v State of New York,15

that as a general matter in a bifurcated trial,
interest will run from the determination of lia-
bility. 

The Court of Appeals affirmed. While the
parties could have submitted the issue of pre-
judgment interest to the arbitrator, they did not
do so. Their agreement simply noted the issue
to be determined as that of “damages,” and
damages are not the same thing as interest.
Since plaintiff had established her right to inter-
est from the date of the liability verdict, there
was no need to relitigate it in arbitration.

In Matter of NYCTA v TWU,16 the arbitration
concerned the penalty to be applied to a subway
conductor who had laid his hands on a passen-
ger during an altercation. The arbitration clause
went into detail as to the procedure to be fol-
lowed where a Transit employee was accused
of conduct which might constitute an assault: 

“If there is presented to the [arbitrator]
for decision any charge which, if proved
in Court, would constitute a felony, or any
charge involving assault, . . . the question
to be determined by the [arbitrator] shall
be with respect to the fact of such conduct.
Where such charge is sustained by the
[arbitrator], the action by the Authority,
based thereon, shall be affirmed and sus-
tained by the [arbitrator] except if there is
presented to the [arbitrator] credible evi-
dence that the action by the Authority is
clearly excessive in light of the employ-
ee’s record and past precedent in similar
cases. It is understood by the parties that
this exception will be used rarely and only
to prevent a clear injustice.”
During the arbitration, the Transit Authority

presented five separate previous cases as “past
precedent,” and the respondent Union present-
ed none.

The arbitrator rendered a five-page written
decision, in which he carefully considered each
of the cases relied on as precedent by the
Transit Authority, distinguishing each one from
the case before him. He then found that the case
fell within the exception, and exercised his
authority to modify the penalty from termina-
tion to reinstatement without back pay.

The Transit Authority sought in this Article
78 proceeding to vacate the award. Supreme
Court and the Appellate Division, in a 3 - 2
opinion, agreed with the Transit Authority that
the arbitrator had exceeded his powers. The
Court of Appeals did not, and in an opinion by
Chief Judge Lippman, directed a dismissal of
the petition. 

In the Court of Appeals, the Transit
Authority argued that since the arbitrator had
distinguished each of the past cases submitted
to him, and the Union had submitted none, the
“past precedent” prong of the test established in
the contract could not have been met. The
Court, however, found that the parties had left
it to the arbitrator to determine whether or not
the exception applied. To be sure, the contract
provided that the exception was to be applied

only in rare cases, but it was for the arbitrator to
decide whether this was one of them. Whether
the Court agreed with the decision or not was
besides the point.

There was a dissent, by Judge Smith joined
by Judge Read, in which he would have found
that the determining principle was the standard
of review to be applied. Since, in his view, the
contract provisions constituted an express limi-
tation on the arbitrator’s power, the determina-
tion was reviewable for “clear error,” 17 and
Judge Smith found clear error here.

In Matter of Falzone v NY Cent. Mut. Fire
Ins. Co.,18 the Court of Appeals held that it is
beyond the scope of permissible review to con-
sider whether an arbitrator erred in not giving
preclusive effect to a determination of another
arbitrator, on the identical issue before him,
between the identical parties before him. 

Petitioner had been involved in an automo-
bile accident, and had filed for no-fault benefits
with the respondent insurer. The respondent
denied the claim, asserting that the injury was
not related to the accident, and petitioner filed
for arbitration. The arbitrator held that the
denial was inappropriate and awarded benefits.

Petitioner settled her action against the
offending driver for his policy limits of
$25,000, and sought SUM benefits from the
respondent. Respondent denied this claim,
asserting that the determination on no-fault
benefits was unrelated to the accident.
Petitioner filed for arbitration on the SUM
claim. The two arbitration proceedings over-
lapped, in that the petitioner filed for the SUM
arbitration while the no-fault arbitration was
still pending, but the determination of the no-
fault arbitration came before the hearing in the
SUM arbitration.

At the SUM arbitration, the respondent
repeated its assertion that plaintiff’s injury was
unrelated to the accident. Petitioner argued, in
vain, that the arbitrator was bound by the prior
determination by collateral estoppel. The SUM
arbitrator rejected the estoppel argument, and
upon the parties’ relitigation of the issue held
directly contrary to the first arbitrator, finding
that the injury was not related to the accident.
He also found that the recovery from the driver
was sufficient compensation for the injuries.

Supreme Court vacated the arbitration and
ordered a new arbitration before a different
arbitrator. The Appellate Division reversed,
finding that the inconsistency between the arbi-
tration results was not sufficient cause to vacate
the second award.  There was a dissent on the
grounds that by not considering the estoppel
issue the SUM arbitrator had exceeded his
powers and contravened a strong public policy.
The Court of Appeals affirmed the Appellate
Division.

Courts are generally precluded from review-
ing arbitrators’ determinations for errors of law
or fact. Petitioner’s claim is exactly that: the
arbitrator erred in failing to apply the legal doc-
trine of collateral estoppel. If a court had made
that error, the matter could be rectified on

Continued From Page 1 _________________
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appeal. An error by an arbitrator, on the other
hand, is beyond the court’s power to review
unless the award violates a strong public poli-
cy, is irrational, or clear exceeds a specifically
enumerated limitation on the arbitrator’s
power. The award here, whether or not it was
correct on the estoppel issue, “was not patently
irrational or so egregious as to violate public
policy”.

There was a dissent by Judge Pigott, in
which he pointed out that the result here
encourages insurers to deny no-fault claims,
exactly contrary to the intent of the no-fault
laws. The balance of risks is heavily against the
insured and in favor of the insurer. If the
insured chooses to go to arbitration on the no-
fault claim and loses on causation, the insured
is then precluded from litigating the causation
issue against the tortfeasor, 19 and the SUM
claim will never arise. If the insured wins on
causation at the no-fault arbitration, the insurer
is now free to raise the issue all over again at
the SUM arbitration. The insured can avoid this
“hall of mirrors” only by not proceeding to
enforce the insurer’s no-fault obligations and
having some other entity pay for the medical
care she is entitled to. This contradicts the leg-
islative purpose in enacting the no-fault laws.
Judge Pigott would have held that the arbitra-
tor, in acting in a way that contravened the pur-
pose of the no-fault laws, had exceeded his
authority.

Attorney & Client
In Moray v Koven & Krause ,20 the Court of

Appeals applied the provisions of CPLR 321
(c) that impose a stay on an action when an
attorney is disabled for any reason.21

The action was for legal malpractice. The
action was commenced by the filing of a sum-
mons with notice on December 31, 2007, and
served on the defendant on or about February 5,
2008. In the interim, plaintiff’s counsel,
Warren Goodman, was suspended from prac-
tice. This fact was not communicated to the
defendant until after defendant had served a
demand for a complaint and, when one was not
served, a motion to dismiss for failure to do
so.22 The motion to dismiss was made on April
22, 2008, and on May 6, 2008, a new attorney,
Preston Leschins, notified defendant’s insur-
ance carrier that he had been consulted by the
plaintiff with a view to substituting in for
Goodman. The letter apparently did not men-
tion the suspension, but only that Goodman
was no longer practicing law. 

Defendant’s counsel only became aware of
the suspension on May 23, 2008, when the dis-
missal motion was returnable. At Goodman’s
request the motion was adjourned until June 13,
2008. Defendant’s counsel then spoke to
Leschins, who did not state unequivocally
whether or not he would be appearing for the
plaintiff. Goodman submitted an affidavit on
the motion23 in which he indicated that he had
advised the plaintiff of the suspension in writ-
ing, advising him to obtain new counsel. The
date of this communication to the client was not

specified. He annexed a draft complaint to the
affidavit which, he claimed, had been drafted
prior to his suspension and which set forth the
facts of plaintiff’s claim: defendant attorneys
were alleged to have represented the plaintiff in
a real property action, and to have allowed it to
be dismissed for want of prosecution.

Supreme Court dismissed for failure to serve
the complaint. There was neither an affidavit of
merit nor a reasonable excuse for failure to
serve the complaint. As to Goodman’s suspen-
sion, the court noted that the plaintiff had
known of it since January of 2008 and had
made no effort to find new counsel before the
time to serve a complaint had lapsed. No fur-
ther time needed to be allowed, since plaintiff
had already had at least five months grace peri-
od. 

In the Appellate Division plaintiff (now rep-
resented by new counsel) invoked CPLR 321
(c) for the first time. The Appellate Division
affirmed, for lack of proof of merit or a reason-
able excuse. It declined to hear the argument
based on 321 (c) since it was raised for the first
time on appeal.

The Court of Appeals reversed, and reinstat-
ed the complaint. The direction of CPLR 321
(c) is straightforward: When an attorney is dis-
abled for any reason, including suspension, the
action is stayed automatically as against his
client, until notice to appoint another attorney
is served on him, either personally or as the
court may direct. The period of the stay lies
within the power of the opposing parties, since
all they need to do is serve the notice. 

Here, where defendant never served a notice
to appoint new counsel, the dismissal motion
was of no effect and the order granting it should
be vacated. So much of 321 (c) as allows pro-
ceedings notwithstanding the stay by “leave of
court” does not help the defendant, since that
provision allows a departure from the stay
where the opposing party would otherwise face
some hardship, such as the expiration of the
time to take an appeal or some other action. The
Court did not specifically address the matter of
the notice given to the plaintiff by Goodman,
but it should be noted that mere service by mail
does not suffice under the statute. Service must
be made by personal service, and any other
method requires court approval.

As to the failure to raise the issue in the
Supreme Court, the Court observed that the
purpose of this provision is to protect the party
who is without representation through no fault
of his own. The unrepresented plaintiff should
not be penalized for failing to specifically claim
the benefits of a stay created to protect him
while he was unrepresented. 

The defendant lawyers in People v Taylor24

were charged with numerous crimes in connec-
tion with legal proceedings, including 4 counts
of offering a false instrument for filing in the
first degree.  The case is noted here because the
allegedly false instruments were retainer state-
ments. 

The Appellate Division held that there was
not sufficient evidence to sustain convictions

on any of the charges, and reversed the convic-
tions.25 The indictment charged that the attor-
neys filed the false statements with the Office
of Court Administration with “intent to
defraud.” The Appellate Division found no
proof of intent to defraud, since a representa-
tive of the Office of Court Administration testi-
fied that the retainer statements were meant to
be filed, but were not acted on at all, or even
checked for accuracy.

The Court of Appeals has now reversed and
reinstated the convictions, since the question in
an “intent to defraud” case is the mental state of
the actor. Whether the receiving agency took
any steps in reliance on the false filing or was
in any way misled to its detriment is not an ele-
ment of the crime.

In Matter of Kese Indus. v Roslyn Torah
Found.,26 a case involving the Nassau County
Administrative Code, the Court of Appeals
construed the term “legal representative” to
mean a person’s executors or administrators,
and not an attorney employed to represent the
person in an action. 

Kese Industries was the mortgagee on certain
property in Roslyn, in Nassau County. It had
commenced a foreclosure action, which had
progressed to the point where the court had
appointed a referee to sell the property. 

There was also tax lien on the property, and
the Nassau County Administrative Code
required that before the property could be sold
the owner of the lien had to serve a notice to
redeem the lien on the owners of the property,
any mortgagees, and their “legal representa-
tives.” The owner of the lien served Kese as
mortgagee, but not its counsel in the foreclo-
sure action or the referee. Following existing
Second Department precedent, 27 Supreme
Court and the Appellate Division held that the
foreclosure attorney was a “legal representa-
tive,” and voided the transfer for failure to give
notice. 

The Court of Appeals reversed, disapproving
of the Second Department precedent. A “legal
representative” is a person charged with man-
aging another’s legal affairs due to incapacity
or death. In contrast to an attorney, who is an
agent, a “legal representative” is a principal, to
whom the rights and obligations of the party
have been assigned. 

The referee was not entitled to notice, since
he had no independent interest in the property,
but was merely the representative of the court
performing a ministerial function.

Class Actions
In City v Maul ,28 the Court of Appeals

addressed whether a class action is a proper
vehicle to hear broad-based claims of failures
by state and municipal agencies to carry out
their duties to deliver services to large numbers
of persons entitled to those services. The Court
determined that in this case, at least, and at an
early stage of litigation, a class action could be
maintained.

The agencies involved here are the NYC
Administration for Children’s Services

(“ACS”) and the NYS Office of Mental
Retardation and Developmental Disabilities
(“OMRDD”).  Simplifying the claims greatly
for purposes of this discussion, plaintiffs
claimed that ACS and OMRDD had not acted
properly or promptly to identify developmen-
tally disabled children in need of special place-
ment, and that they refused to provide certain
services to children in foster care, while pro-
viding them to children not in foster care.
Supreme Court granted class action status, and
the First Department affirmed.

The Court of Appeals affirmed in a 4 - 2
opinion.29 There are five prerequisites to class
action status, known generally as numerosity,
commonality, typicality, adequacy of represen-
tation and superiority. 30 Here, the majority
viewed the only issue as one of commonality,
i.e., whether “there are questions of law or fact
common to the class which predominate over
any questions affecting only individual mem-
bers”.31 CPLR Article 9 is intended to provide
a liberal remedy, and the determination of class
status is entrusted to the sound discretion of the
trial court (and of the Appellate Division,
which may substitute its own discretion even
without an abuse of discretion by the trial
court). Where there has been an affirmed certi-
fication of class status, review by the Court of
Appeals is limited to whether there has been an
abuse of discretion as a matter of law.

The Court noted prior cases such as Small v
Lorillard,32 and Weinberg v Hertz Corp .,33

both cases requiring balancing of individual-
ized questions against common questions,
where its determinations had held only that the
Appellate Division had properly weighed the
relevant factors. Looking to federal cases, on
the principle that CPLR Article 9 is similar to
the relevant federal class action rule, the Court
noted Baby Neal v Casey 34 and Marisol A. v
Giuliani,35 where individualized concerns were
present, but did not defeat class certification.

Applying these concepts to the case before it,
the Court found that the Appellate Division had
not abused its discretion in identifying common
allegations that predominated over individual-
ized issues. The claims made, while not all
identical, fell into four similar and interrelated
groups, involving harms common to all mem-
bers of the class. Supreme Court retained the
options of creating subclasses with more close-
ly aligned issues, or even of decertifying the
class if it turned out to be appropriate.

The dissent would have held that this was a
case alleging “systemic failure” by the defen-
dant agencies, and that class actions are inap-
propriate to such a claim. The individual plain-
tiffs all evinced individual and quite possibly
meritorious claims resulting from the systemic
failures, but these did not add up to a class
action. Proof of the facts relating to each indi-
vidual plaintiff would not advance the claims
relating to the others, and that is the essence of
the predominance aspect of the commonality
test.

The dissent would have held class actions
inappropriate to “systemic failure” cases gener-
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ally, on the principle that it is beyond the
province of the courts to determine how gov-
ernmental services are to be organized,
financed or allocated, and that if relief is grant-
ed it must be in the form of a directive to sim-
ply fix the system, a directive which is beyond
the power of the courts to oversee or enforce.

In Flemming v Barnwell Nursing Home ,36

the Court of Appeals held that a member of a
class who objects to a settlement of the class
action is not entitled to recover attorney’s fees,
even if the objection results in a benefit to the
class.

The action was on behalf of former residents
of a nursing home. After the parties reached a
settlement agreement, a motion to approve the
settlement was made to the Supreme Court.
The objectant filed her objections to the com-
pensation of the class counsel and the settle-
ment administrator, and to an incentive award
to the representative plaintiff. She did not
object to the settlement itself. She also moved
for an award of counsel fees on her objection.

Supreme Court approved the settlement, and
denied the objectant’s objections and her
request for counsel fees. It noted that her objec-
tions had neither assisted the court nor benefit-
ted the class. On appeal by the objectant, the
Appellate Division modified by eliminating the
incentive award, reducing fees for the class
counsel, and eliminating the fee for the settle-
ment administrator.37

The Appellate Division opinion, by the way,
provides a precis of the law regarding fixation
of counsel fees in a class action. The total set-
tlement here for the class members was
$950,000. Class counsel requested $425,000
for fees and expenses, and Supreme Court actu-
ally awarded $448,483. The Appellate Division
reduced the award to the amount actually
requested, observing that the award was justi-
fied under the “lodestar” method, by which a
reasonable hourly rate is fixed, applied to the
reasonable time expended on the case, and then
adjusted by subjective criteria. The Appellate
Division found the requested fee to be reason-
able, given the novelty and complexity of the
case, the paucity of guiding case law, and a
“tenacious” opposition by the defendant. New
York law does not, however, allow the “incen-
tive award” to the representative plaintiff, as
federal law does. Competing considerations for
and against such an award have apparently
been resolved by the Legislature against allow-
ing it. The award for the fees of the settlement
administrator is allowable in principle, but
there had been no proof of the amount. On this
issue, the Appellate Division remitted for fur-
ther proof. 

The Appellate Division left intact so much of
Supreme Court’s determination as regarded the
objectant’s counsel fees. The Appellate
Division based its determination on the fact that
CPLR 909, which allows an award of counsel
fees to counsel for the class, does not allow
such an award to counsel for any other party or
individual. 

The only issue before the Court of Appeals
was the fee for objectant’s counsel, and the
Court affirmed. The general rule in New York
(as elsewhere in the US) is that a party must
bear his own attorney’s fees as incidental to lit-
igation. An attorney cannot look to anyone
other than his client for payment, merely
because that person benefitted by his services.
The rule allowing payment to the attorney for a
class by the opponent of the class is a common-
law exception to that rule codified in CPLR
909. The Legislature could have allowed an
award of counsel fees to an objectant, but did
not. Here, the Court determined that reference
to federal cases, allowing counsel fees to objec-
tants in some circumstances, is not appropriate
since CPLR Article 9 has much in common
with the federal rules but is not identical to
them.38

There was a dissent, which found the Court’s
determination unwise from a policy perspec-
tive. Disallowing fees for counsel to a success-
ful objectant would be a disincentive to raising
such objections. In practice, they would be
made only when an objectant had sufficient

personal funds to foot the bill, or where his
individual stake in the settlement was great
enough to justify the expense. The dissent
found common-law support for this position in
the common fund rule, which allows fees to
counsel for “those who have instituted proceed-
ings for the benefit of a general fund”. 39 The
dissent would not have read CPLR 909, specif-
ically allowing a fee to the representative of the
class, as disallowing a fee to anyone else. 

The majority conceded that the dissent’s
argument was “cogent,” but declined to rely on
the common fund doctrine, which has not been
relied on (at least in a class action) by any court
in the state for a century.

Disclosure
A new section, CPLR 3119, has been added,

by which New York has adopted the Uniform
Interstate Depositions and Discovery Act.” 40

Pursuant to this section, if a party to an action
pending out-of-state wishes to conduct disclo-
sure proceedings within the state, he merely
needs to present a subpoena validly issued in
the out-of-state proceeding to the county clerk
in the county in which discovery is to be con-
ducted. The county clerk is thereupon directed
to issue a New York subpoena for service on
the person named in the out-of-state subpoena,
incorporating the terms of the out-of-state sub-
poena and which contains or is accompanied by
the names, addresses and telephone numbers of
all counsel of record in the underlying proceed-
ing. 

Note that the out-of-state proceeding must be
in a sister state, the District of Columbia,
Puerto Rico, the US Virgin Islands, or any
other territory or possession subject to US juris-
diction. A proceeding in a foreign country
would not qualify. Also, the statute explicitly
allows a New York attorney for a party to the
out-of-state proceeding to issue a New York
subpoena without going to the county clerk.

There are a few minor issues relating to this
new provision. First, the statute specifies that
the out-of-state subpoena must have been
issued “under authority of a court of record”.
Does that encompass a procedure similar to
New York’s, where a subpoena is usually
issued by an attorney as an officer of the court,
in the name of the court? The statute does not
say. Second, the statute says that the clerk is to
issue the New York subpoena “in accordance
with that court’s procedure.” Later, the statute
provides that any application for a protective
order, or to enforce, quash or modify the sub-
poena must likewise be submitted to “the court
in the county in which discovery is to be con-
ducted.” What court is meant? There is no pro-
ceeding pending in New York. May we pre-
sume that the Supreme Court is meant? Third,
what is to occur if the subpoena seeks material,
such as the records of a library or of a public
officer, which cannot be issued by an officer of
the court but require “so-ordering” by a
judge?41

Eleven years ago, in Kihl v. Pfeffer ,42 the
Court of Appeals began a line of cases directing
litigants, counsel and the courts to abide by and
to enforce deadlines for pre-trial procedures in
statutes and court orders. “If the credibility of
court orders and the integrity of our judicial
system are to be maintained, a litigant cannot
ignore court orders with impunity.” 43 The
Court has had several occasions to restate this,
in Brill v City of New York44 and Miceli v State
Farm45 [time limits on summary judgment
motions]; and in Andrea v Arnone46 [dismissal
for failure to disclose is equivalent to a failure
to prosecute].

In Gibbs v St. Barnabas Hospital ,47 the
Court of Appeals continued and strengthened
that line. Here, the Court gave notice that con-
ditional orders of preclusion, once issued, must
be complied with by the parties and enforced
by the courts. Even if the original failure lead-
ing to the conditional order was not wilful, a
failure to comply with the conditional order can
be excused only upon a showing of a reason-
able excuse for the failure and of a meritorious
cause of action. Unless both prongs of the
required showing are met, the conditional order
must be enforced according to its terms and the
noncompliant party must bear the conse-

quences. Having issued a conditional order, the
court may not simply excuse the failure to com-
ply with it based upon belated compliance and
the payment of a financial sanction.

This was a medical malpractice case, and
one of the defendant physicians claimed, at a
preliminary conference, that the bill of particu-
lars did not give sufficient details of the claim
of negligence against him. The court agreed,
and directed the plaintiff to serve a supplemen-
tal bill of particulars. Plaintiff failed to comply,
and the defendant moved to dismiss the com-
plaint or to preclude plaintiff from proving neg-
ligence at trial. Supreme Court now issued the
conditional order of preclusion, which said that
plaintiff would be precluded from offering
proof as to the doctor’s negligence unless he
served the supplemental bill within 45 days. 

The defendant gave the plaintiff the courtesy
of a reminder letter a few weeks after the con-
ditional order was issued, but plaintiff failed to
comply. The deadline came without the supple-
mental bill having been served, or the plaintiff
having moved for an extension. The defendant
moved to enforce the order, and for subsequent
summary judgment. After the motion was
made, and 75 days after the deadline, plaintiff
served a supplemental bill of particulars.
Plaintiff opposed the motion, claiming that
since had served the bill there was no prejudice
to the defendant. His counsel blamed the
untimeliness on “law office failure,” stating
that a different lawyer from the office had
attended the proceeding at which the condition-
al order was issued, and had failed to diary it
properly. Plaintiff provided no affidavit of
merit, merely asserting that the defendant’s
motion made no showing of lack of merit.

Supreme Court granted the motion, only to
the extent of directing plaintiff to pay $500
costs for the delay. The Appellate Division
affirmed, considering the court had not abused
its discretion. There was a one-judge dissent,
which would have enforced the conditional
order in the absence of a reasonable excuse and
an affidavit of merit.

The Court of Appeals reversed, and dis-
missed the complaint. It noted the trial court’s
broad power to fashion a remedy under CPLR
3126, and that a conditional order is the most
common remedy for a failure to disclose.48 It is
well established, and the Court stressed that it
was breaking no new ground here, that a failure
to comply with a conditional order requires a
reasonable excuse and an affidavit of merit.
The Court relied on its determination of Fiore
v. Galang,49 a brief 1985 memorandum, as
being squarely on point and “clearly control-
ling” with regard to conditional orders directing
bills of particulars. Brief though Fiore was, it
did state that absent a showing of both reason-
able excuse and merit a preclusion order must
be enforced, as a matter of law and not discre-
tion. Moreover, in a medical malpractice case,
expert medical opinion is required to show
merit. By simply excusing the failure to comply
with the conditional order, treating enforce-
ment as a mere matter of discretion, the courts
below undermined this policy.

Kihl v Pfeffer was, like Gibbs, a failure to
comply with a conditional order, in that case a
conditional order of dismissal unless plaintiff
complied with the demand for interrogatories.
The Court in Kihl treated the dismissal as a
matter of discretion, stating “when a party fails
to comply with a court order . . . it is well with-
in the Trial Judge’s discretion to dismiss the
complaint.”50 The Court now in Gibbs goes
further, holding that enforcement of the condi-
tional order is required as a matter of law,
unless the mandatory showing for excusing the
default is made.

The Court rejected the notion that dismissal
at this point required a finding that the original
default was “willful.” It noted that the issuance
of a conditional order is attractive from the trial
court’s point of view precisely because it obvi-
ates the need for a determination of whether the
failure to disclose was or was not “willful.”
Once issued, however, the order must be com-
plied with or it becomes absolute, and the only
way out is for the defaulting party to satisfy the
two-prong test.

In Howard S. v Lillian S. ,51 the Court of

Appeals held that disclosure is not available as
to allegations of marital fault. In so doing, it
implicitly accepted the position of the
Appellate Division, First and Second
Departments generally prohibiting disclosure
as to fault in matrimonial cases  while implicit-
ly disapproving authority in the Third and
Fourth Departments allowing such disclosure
subject to protective orders as necessary.52 The
“implicitly” is necessary since the Court did not
note these cases or the conflict between the
Departments, merely stating that “Plaintiff can-
not obtain discovery for what is essentially an
allegation of marital fault.” There was a dissent
by Judge Pigott, in which he noted the conflict,
noted that it had “implicitly” been resolved by
the majority, and stated his preference for the
contrary rule.

Judgments
CPLR 5203 has been amended to add a new

subdivision (c), intended to prevent the use of
the Bankruptcy Code as an end-run around
state court determinations of interests in real
property.53 The end-run works this way: when
a state court has before it a matter which
involves competing claims to real property
(e.g., a matrimonial action), and declares that
one litigant (e.g., the wife) is entitled to the
property, there will typically be a delay until
the declaration can be reduced to a judgment
and docketed. Suppose that the losing litigant
takes advantage of the delay to file a petition in
bankruptcy, which the modern and efficient
electronic filing procedures available in federal
courts make easy to do. Under previously exist-
ing law, since the state court judgment is not
effective to establish the primacy of the suc-
cessful litigant’s lien until it is docketed, the
bankruptcy petition has taken priority. Recall
that the priority of liens in bankruptcy is
defined by the relevant state law, and New
York has adhered to the “bright line” rule that
gives priority to the first judgment entered and
docketed.

That end run is exactly what happened in
Musso v Otashko,54 a determination of the US
Court of Appeals for the Second Circuit. The
New York State Supreme Court had before it
the divorce action between Tanya and Vladimir
Otashko, and on October 23, 2003, Tanya was
awarded 100% of the marital assets, including
the marital residence in a written decision after
inquest. On December 18, 2003, and before the
divorce judgment was entered and docketed, a
corporation with which Vladimir was involved,
and in favor of which he had executed a con-
sent judgment, filed an involuntary bankruptcy
petition against him. Since the petition was
filed prior to the divorce judgment, the Second
Circuit held that Tanya’s interest in the proper-
ty had not vested under New York law and the
property was part of the estate in bankruptcy.
Whether Vladimir and the judgment creditor
had colluded or otherwise acted improperly
was something the bankruptcy court could con-
sider, but the result certainly involved Tanya in
further litigation and uncertainty, with
Vladimir, the judgment creditor, and any other
creditors now having another chance to assert
claims on the property.

To obviate this chance at an end run, the new
CPLR 5203 (c) deems the New York award of
an interest in real property senior to a bank-
ruptcy lien where the award is made on the
record (orally or in writing), the bankruptcy
petition is filed on or after the date of the
award, and the award is reduced to judgment,
entered and docketed within 30 days of the
award. 

The parties in John Galliano, S.A., v Stallion,
Inc.,55 had entered into a licensing agreement
for the production and distribution of luxury
goods in the US, providing that their agreement
was to be subject to French law, and that any
disputes were to be submitted to French courts.
A dispute did arise, and plaintiff commenced
suit in the Commercial Court in Paris. 

Three attempts at service of process under
the Hague Convention were made on Stallion.
In each of these the documents were delivered
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to Stallion and a certificate of service was com-
pleted.56 Stallion defaulted in the French
action, and a judgment against it was entered in
2004. This proceeding was commenced in
2007, to enforce the judgment in New York.

Stallion resisted enforcement, on the grounds
that the French court lacked personal jurisdic-
tion. The documents served on it were in
French, it said, with no English translation.
Thus, there was no effective notice of the
French action, and without notice the French
judgment cannot be given recognition here
under the Uniform Foreign Country Money-
Judgments Recognition Act, CPLR Article 53. 

Supreme Court recognized the French judg-
ment, as did the Appellate Division, and the
Court of Appeals affirmed. The general rule
under CPLR Article 53 is that a foreign money
judgment, “which is final, conclusive and
enforceable where rendered,” is to be enforced,
unless one of the grounds for non-recognition
applies.57 These include lack of personal juris-
diction in the foreign court, or failure to receive
notice in enough time to defend. These must be
read together with CPLR 5305, which provides
that lack of personal jurisdiction in the foreign
court is not grounds for non-recognition, if the
defendant had, prior to the commencement of
the foreign suit, agreed to submit to the foreign
court’s jurisdiction. 

Here, Stallion had submitted to French juris-
diction as part of the contract. Nonetheless,
Stallion continued its objection in the Court of
Appeals, on the grounds that it never received
proper notice of the French proceeding since
the documents served on it were in French with
no accompanying translation. To enforce the
judgment under these circumstances would
negate notice as an element of personal juris-
diction. The Court of Appeals agreed that
notice is an element of the exercise of personal
jurisdiction, and also that CPLR 5204 (b)(2)
allows lack of notice as a ground for non-recog-
nition of the foreign judgment. If there had
been in effect no meaningful notice given, the
judgment would not comport with New York’s
ideas of personal jurisdiction or fairness. Here,
however, Stallion had received notice, by per-
sonal delivery, and there was no due process
objection. 

Where a foreign court exercises personal
jurisdiction in a manner consistent with our
idea of personal jurisdiction, and where the for-
eign court in addition shares our ideas of pro-
cedure and due process, the underlying judg-
ment will be enforced without close analysis of
its procedures. These conditions were met here.
Stallion knew of the disputes with the plaintiff,
and that those disputes were to be litigated in
French courts under French law. As long as the
procedures employed were not fundamentally
unfair, propriety of service under the Hague
Convention was a matter for the French court.
The Court found it significant that the Hague
Convention itself required the French court to
consider whether service had been properly
made, or if not, whether the process was actu-
ally delivered to the defendant under the
Convention. Implicit in the judgment against
Stallion is the conclusion that the French court
found compliance with the Convention to have
been established. 

In American Std., Inc. v Oakfabco, Inc.,58 the
Court of Appeals held that the Appellate
Division had correctly interpreted the parties’
agreement as to the buyer’s assumption of sell-
er’s tort liabilities as well as assets.  It erred,
however, in enjoining the buyer from relitigat-
ing the issue in any forum.  “As a general rule,
parties are allowed to take any position they
like in litigation, as long as they can make a
good faith argument for it, and we see no rea-
son to make an exception to that rule here. It
may well be that our decision today will pre-
clude OakFabco from relitigating the issue we
decide, in the sense that any attempt to reliti-
gate it should be rejected; but OakFabco should
not be enjoined from arguing otherwise.”
[emphasis in original]

Jurisdiction

Last year the Appellate Division, Second
Department, issued its decision in Ruffin v Lion
Corp.,59 noting a split between it and the First
Department as to the effect of service of a sum-
mons and complaint by an unauthorized per-
son. The Second Department held that the
defect was jurisdictional, and dismissed. The
case has now reached the Court of Appeals. 60

Relying on a broad reading of the 2007 amend-
ment to CPLR 2001, the Court held that the
defect was a mere irregularity which could and
should have been disregarded.

Plaintiff was a passenger on a tour bus, and
was injured in New York. Lion Corp., a
Pennsylvania corporation, was the owner of the
bus. Service of the summons and complaint
was made in Pennsylvania. Recall that, pur-
suant to CPLR 313, service outside New York
must be made in the same manner as service
within it, either by a New York resident author-
ized to make service, or by any person author-
ized to make service in the place of service or
by a duly qualified lawyer there.  The service at
issue was made on a Pennsylvania corporation,
doing business in New York as the operator of
a tour bus company. The action was com-
menced in Supreme Court, Kings County, and
service of the summons and complaint on Lion
Corp., the tour operator, by delivery to a vice-
president. The process server was a
Pennsylvania resident, and not a sheriff author-
ized by Pennsylvania to make service, or an
attorney, solicitor, barrister or the equivalent.
Thus, under the language of CPLR 313, he was
not authorized to make the service.61 The issue
was whether the improper server invalidated
the service, requiring dismissal of the action as
against Lion.

Plaintiff relied on a First Department case,
American Home Assur. Co. v. Morris Indus.
Builders, Inc.,62 as authority that service by an
unauthorized person is a mere irregularity.
That case involved service in New Jersey by a
New Jersey resident not authorized to serve
process there, which the court found did not
invalidate service.  The court reasoned that it
has been held that service by a party is a mere
irregularity, and the defect before it was even
less serious.   The Second Department declined
to follow that rule, holding to the contrary that
“statutes defining the methodology of service
may not be overlooked or ignored”, and that
consequently jurisdiction had not been
obtained. It noted that its holdings as to service
by parties is contrary to that relied on by the
First Department. The Second Department
therefore invalidated the service, and the result-
ing default judgment was vacated and the case
dismissed.

The Court of Appeals began by reviewing
the effect of the 2007 amendment to CPLR
2001. That amendment was the legislative reac-
tion to Court of Appeals cases such as Harris v
Niagara Falls Bd. of Ed. ,63 in which held that
errors in the commencement of actions did not
affect the court’s subject matter jurisdiction
(and could therefore be ignored if there was no
objection), but required dismissal if the defen-
dant timely moved to dismiss. The amendment
provided that errors in the manner of com-
mencement may be corrected, just as with other
errors, subject to payment of any outstanding
fees.64 The intent of the amendment was to
avoid dismissals for “technical, non-prejudicial
defects.”  

The Court stated that its earlier opinions sug-
gested that the existing version of CPLR 2001
could not be applied to commencement mis-
takes, and that the purpose of the amendment
was to allow the application of 2001 to correct
or disregard technical defects occurring at com-
mencement of an action that do not prejudice
the adversary. Recognizing, of course, that
commencement of an action and the subsequent
service of the summons are different matters,
the Court stated that it saw no reason why the
Legislature would allow “technical, non-preju-
dicial defects” in filing to be ignored, but not
similar defects in service. The Court then stat-
ed: “We therefore reject the Appellate
Division’s holding that a CPLR statute defining
method of service can in no circumstance be
disregarded.”

The next question was whether the defect
here was merely technical and non-prejudicial.

The guiding principle is that of notice: whether
or not the manner of service is reasonably cal-
culated to give the defendants notice of the
action and an opportunity to defend against it.
Whether or not the defendants actually receive
the papers served does not determine whether
the service was sufficient. The Court cited the
classic instance of Macchia v Russo,65 in which
delivery of the summons and complaint to the
wrong person was invalid notwithstanding
immediate redelivery to the actual defendant,
as embodying a substantial defect which could
not be remedied under CPLR 2001. Here, how-
ever, the defect was merely in the residence of
the process server, and so had no effect on the
probability of actual notice being given, and so
relief under CPLR 2001 was appropriate.66

The Court’s view of the 2007 amendment as
being relevant to this case is interesting, and its
comments will have wider ramifications
beyond the rare circumstances presented here.
It was not necessary for the Court to have con-
sidered the amendment at all. The First
Department case relied on by the plaintiff,
American Home Assur. Co. v Morris Indus.
Bldrs.,67 was on facts substantially identical to
those here, and was decided before the amend-
ment. The First Department had no difficulty
concluding that the residence of the process
server was a mere irregularity, based on the for-
mer version of CPLR 2001. There is nothing in
the First Department’s opinion which is incon-
sistent with the determination of the Court of
Appeals here, and the Court might simply have
adopted its reasoning, and stopped there. 

Instead, it chose to go farther, based upon the
amendment. The amendment was aimed at a
narrow class of cases involving a particular
kind of defect in commencement of an action,
and strictly speaking says nothing at all about
other defects at other stages of an action. The
Court of Appeals here chose to reach beyond
the narrow scope of the amendment, and to use
it as justification for a broad rejection of the
principle that a violation of a statute defining a
method of service may in no circumstance be
excused as a mere irregularity. In so doing, it
invited arguments that particular errors in serv-
ice, previously condemned as inexcusable
jurisdictional defects, might now be excused as
mere “technical, non-prejudicial” irregularities.

Presumably the line of cases in the Second
Department, holding that service of process by
a party is jurisdictionally defective, must now
be viewed as overruled since they rely on the
same strict view of CPLR 2001 that was reject-
ed here.  What will become of cases such as
Van Raalte v Metz?  There, service was pur-
portedly made pursuant to the “nail-and-mail”
provisions of CPLR 308(4), but was invalid
since the process server merely wedged the
papers in the doorway instead of nailing or tap-
ing them. If, in fact, the papers were wedged in
such a manner as to make it equally likely for
the defendant to receive them as if they had
been nailed to the door, mightn’t this now be
considered a mere irregularity? At the least,
mustn’t the court consider the issue, instead of
rejecting the service out-of-hand, as formerly?
Or, to pick just one more possibility, what of
the technical requirements for the mailings in
substituted service and nail-and-mail cases?  In
Broomes Simon v. Klebanow,  the process
server attempted to utilize substituted service,
including mailing the summons and complaint
to the defendant’s place of business. The
envelopes bore indications that they were from
an attorney, and failed to bear the legend “per-
sonal and confidential,” both violations of
CPLR 308 (2). Service was invalidated since
these were method-of-service errors. Since
method-of-service errors are now subject to
“technical and non-prejudicial” analysis,
shouldn’t this and similar cases at least be re-
examined?

Limitations
In Giordano v Market America., Inc. ,72 the

Court of Appeals construed CPLR 214-c (4),
relating to causes of action for injuries due to
the latent effects of substances. Responding to
certified questions from the United States Court
of Appeals for the Second Circuit, our Court of
Appeals held: (1) that this subdivision applies
only to causes of action for injuries caused by

the latent effects of substances, (2) that an
injury that occurs within hours of exposure may
still be considered “latent,” and (3) the scientif-
ic knowledge needed to commence the extend-
ed limitations period under 214-c (4) begins
when the existence of a causal relationship
between the exposure and the injury is general-
ly accepted within the scientific community.

CPLR 214-c deals with toxic torts generally,
other than the Agent Orange cases, which are
dealt with in CPLR 214-b. The section was
enacted as a legislative response to a line of
Court of Appeals cases which computed the
limitations period from the date of exposure,
regardless of the date of injury. 73 Subdivision
(2) makes such torts subject to the three-year
limitations period of CPLR 214, but directs that
the time period is to be computed from the dis-
covery of the injury or the date when plaintiff
could have discovered the injury with reason-
able diligence. Subdivision (3) states that the
same actual or imputed discovery date is the
date of “accrual” for purposes of notice of
claim requirements. Subdivision (4) provides
an extension in the situation where the injury
was known but the toxic cause was not: If the
cause was discovered within five years of the
actual or imputed discovery of the injury, the
action may be commenced within one year of
the discovery of the cause; provided that if the
action is commenced beyond the three years
from the discovery of the injury he will also be
required to allege and prove that “technical,
scientific or medical knowledge or information
sufficient to ascertain the cause of his injury
had not been discovered, identified or deter-
mined prior to the expiration of the period with-
in which the action or claim would have been
authorized.”

The questions certified by the Second Circuit
were (1) whether 214-c (4) is limited to injuries
caused by the latent effect of exposure to a sub-
stance, (2) whether effects that manifested
themselves within 12 to 48 hours of exposure
can still be considered “latent,” and (3) what
the standards are for evaluating the establish-
ment of scientific knowledge to determine the
commencement of the one-year period.

Our Court of Appeals responded to the first
question by holding that the only plausible
reading of both the statutory language and the
legislative history is that the extension provi-
sions of the 214-c (4) are limited to cases based
on the latent effects of exposure to substances. 

The second question was the more tangled
one, and the Court’s resolution provoked a
three-judge dissent. The problem is that CPLR
214-c does not define what is meant by “the
latent effects of exposure.” There are, of
course, many cases in which the effects of
exposure manifest themselves almost immedi-
ately, such as allergic reactions, or burning due
to corrosive substances such as acids or alkalis.
These effects cannot be described as “latent,”
and so claims based on such exposures would
not be given the benefit of CPLR 214-c. There
are other cases where the effects clearly are
“latent,” in that they do not manifest them-
selves for many years, such as exposure to car-
cinogens, and these cases would be given the
benefits of CPLR 214-c. 

The case here involved effects which mani-
fested themselves not immediately, but within a
relatively brief period of 24 to 48 hours.
Plaintiff had been taking a dietary supplement
called ephedra for two years, which eventually
caused (the Court assumed) a series of strokes
in 1999. In certain individuals ephedra will
cause, within a few hours after exposure, cer-
tain effects which raise the risk of stroke. 74

Plaintiff alleged that at the time he suffered the
strokes, neither he nor his doctors were aware
of this effect of ephedra. The relevant possible
dates for knowledge of the cause were 1996,
when studies were published suggesting a link
between ephedra and stroke; 2005, when scien-
tific evidence still failed to establish the link
with scientific certainty; and 2003, when plain-
tiff read about the possible effects of ephedra in
news reports. He sued in 2003, and the matter
was eventually consolidated with other ephedra
cases in the US District Court for the Southern
District of New York. Defendants moved to
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dismiss on limitations grounds. The action,
commenced more than three years from the
date of plaintiff’s knowledge of the injury,
would be time-barred unless the brief delay in
the onset of the effects of ephedra is sufficient
to make them “latent,” bringing the case within
the extension of CPLR 214-c (4). 

The Court noted that, while the dictionary
definition of “latent” would encompass a con-
dition which exists only a few hours, the appli-
cation of the term here would seem to make the
restriction of CPLR 214-c to “latent effects”
essentially meaningless. Intuitively, it might
seem that some longer period of latency is
intended. That, indeed, was the position of the
District Court. The majority rejected that view,
however, since even an interval of a few hours
between onset and exposure might serve to
mask the cause-and-effect relationship suffi-
ciently so that the application of 214-c would
serve the legislative purpose of protecting vic-
tims where the cause of the injury is difficult to
ascertain. While long-term latency cases were
the legislature’s primary focus, that does not
mean that they were the only focus. Indeed,
CPLR 214-c (4) would not be needed, if long-
term latency were the only concern. That sub-
division benefits plaintiffs in plaintiff’s very
circumstances – he had discovered the injury
but not the cause.

The majority rejected as “anomalous” a read-
ing of CPLR 214-c that would allow plaintiffs
in long-term latency cases to sue many years
after exposure, giving them in addition to the
time before discovery of the injury a possible
additional six years under subdivision (4),
while denying the benefits of CPLR 214-c to
persons like the plaintiff here, injured not
immediately, but within a few hours of expo-
sure. Allowing application of 214-c to cases
such as that here results in a limitations period
of at most six years under 214-c (4) (that is, at
most five years to discover the cause plus one
year after that to bring suit).

The dissent, on the latency issue alone,
would have limited the benefits of CPLR 214-c
to long-term latency cases only. To the majori-
ty’s conclusion that the drafters of CPLR 214-c
(4) would have considered a brief latency suffi-
cient, the dissent responded: “If this was part of
the authors' design, they kept it well hidden.
The statute's legislative history evidences only
a desire to enact a time of discovery rule for
plaintiffs afflicted with latent diseases, such as
workers exposed to asbestos or the adult daugh-
ters of mothers who ingested DES during preg-
nancy, not a free floating intention to alter the
accrual rule in every case where a disease's eti-
ology is difficult to divine.”Finally, the Court
answered the Second Circuit’s third question
by reaffirming earlier holdings that the relevant
knowledge of the cause is that of the scientific
or medical community, not the knowledge of
the individual plaintiff or his lawyers. The
Court adopted the standard of knowledge as
that of general acceptance of the causal rela-
tionship between exposure and injury in the sci-
entific, technical or medical community. That
is the standard adopted in Frye v United
States,75 and is the test in New York for accept-
ance of expert testimony on scientific princi-
ples.76 In this way, a causal relationship for
purposes of CPLR 214-c (4) will be established
at the same point expert testimony will become
admissible, but not before.

In  Hernandez v New York City Health &
Hosps. Corp.,77 the Court of Appeals had con-
strued the statute of limitations in wrongful
death cases together with the infancy toll under
CPLR 208, holding that where the only distrib-
utee is an infant, the distributee’s infancy
serves to toll the limitations period “until the
earliest moment there is a personal representa-
tive or potential personal representative who
can bring the action,” which the Court stated
would occur upon the “appointment of a
guardian or majority of the distributee,
whichever occurs first” (78 NY2d at 693).  In
Heslin v County of Greene ,78 the Court held
that the toll applies only to the wrongful death
cause of action, and not to an action to recover
for the decedent’s conscious pain and suffering.

In Portfolio Recovery Assocs., v King ,79 the
Court of Appeals considered the applicability
of CPLR 202, the “borrowing” statute, where
the parties have entered into a contract with a
choice-of-law provision.

Defendant opened a credit card account with
plaintiff’s assignor in 1989. The assignor was a
Delaware bank, and the agreement had a
choice-of-law provision indicating that it
would be governed by Delaware law.
Defendant was not a Delaware resident at any
time. Defendant cancelled the account in 1999.
He made no payments on the outstanding bal-
ance after December, 1998. Plaintiff received
an assignment of the overdue account in
August, 2000, but did not commence suit until
April 1, 2005, alleging breach of contract and
an account stated. Defendant raised a limita-
tions defense, based on CPLR 202 and the
Delaware limitations period. 

CPLR 202 provides that where a cause of
action accrues outside of New York, and plain-
tiff sues here, the action must be timely under
both the laws of the place of accrual and of
New York.80 Delaware’s limitations period for
breach of a credit contract is three years, 81 and
plaintiff argued that the action was therefore
untimely under Delaware law. Supreme Court
granted summary judgment to the plaintiff, and
the Appellate Division affirmed. 82 It held that
the choice-of-law provision in the contract did
not control, since such provisions apply to sub-
stantive law only, and New York’s procedural
rules apply. It found the action timely under
New York law.

The Court of Appeals reversed. While the
Appellate Division was correct in holding that
the contractual choice-of-law provision was not
controlling, that did not mean that CPLR 202
was inapplicable. Regardless of the contract,
CPLR 202 still mandated that the court consid-
er the law of the place of accrual. That place
was Delaware, where plaintiff’s assignor was
located at the time of the breach. The Delaware
statute must be considered in its entirety, how-
ever, and that includes any tolling provisions.
The Delaware tolling provision 83 allows a toll
when a cause of action accrues against any per-
son, and that person is out of the Delaware and
lasts until he comes into Delaware so that he
could be served with process with reasonable
diligence. Here, where the defendant had no
connection with Delaware other than obtaining
a credit card from a Delaware bank, Delaware
courts have held that the tolling provision is
inapplicable. The Delaware three-year statute
applied, and the action was untimely. 

Provisional Remedies
In Hotel 71 Mezz Lender LLC v Falor ,84 the

Court of Appeals held that where a nondomi-
ciliary of New York has submitted to jurisdic-
tion here, an attachment is proper upon intangi-
ble personal property owned or controlled by
him regardless of where it is located. The
defendants were guarantors of a debt, and as
part of the guarantee had waived defenses and
consented to jurisdiction in New York. 

The underlying loan was a so-called “mezza-
nine” loan for a hotel project in Chicago. The
borrower defaulted and filed for bankruptcy.
The defendants here were the guarantors. The
property on which the plaintiff sought an
attachment was the interests of the guarantors
in 23 out-of-state business entities. The entities
were limited liability companies, and the defen-
dants’ interest in them were not subject to any
form of certificate. Stock certificates are tangi-
ble property, but the interests here were intan-
gible. There was no issue concerning either
personal jurisdiction over the defendants, or as
to whether the particular defendant who was
served with the order of attachment was the
proper garnishee85: the issue was whether the
interests in out-of-state entities were subject to
attachment at all. The argument against the
attachment was that the New York courts could
not exercise jurisdiction over the out-of-state
intangible assets.

An attachment itself gives the plaintiff no
interest in the property. It serves two possible
purposes. It may serve to keep the disputed
property out of the defendant’s control so as to

keep it available to satisfy an eventual judg-
ment.  An attachment may also serve as a juris-
dictional predicate where the defendant is not
otherwise subject to personal jurisdiction but
owns property in the state (“quasi-in-rem”
jurisdiction).  Thus, where jurisdiction over the
defendant has not been obtained, attachment
requires that the property be located in the
state.86 Here, the defendants submitted to New
York’s jurisdiction, and so “quasi-in-rem”
jurisdiction was not relevant. The purpose of
the attachment here was to provide security for
the plaintiffs if they recovered a judgment.
Where a court has personal jurisdiction over a
nondomiciliary defendant, it also has jurisdic-
tion over his tangible or intangible property,
whether located in or out of the state.

The Court held that the defendants’ intangi-
ble property interests had no fixed situs, but
were with them wherever they traveled. Since
the defendant who controlled these interests
was the proper garnishee and was present in
New York at the time he was served, were
“located” in New York and thus were attach-
able.

Finally, the Court held that the trial court had
properly appointed a receiver for purposes of
satisfying the judgment.
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Law § 485.05 criminalized an offense against a
“person” because of a belief or perception
regarding the race, color, national origin,
ancestry, gender, religion, religious practice,
age, disability or sexual orientation of such per-
son, Penal Law § 10.00 defined the term “per-
son” as “a human being, and where appropriate,
a public or private corporation, an unincorpo-
rated association, a partnership, a government
or a governmental instrumentality”.  Since the
congregation that owned the synagogue fell
under the category of an association of individ-
uals or a religious corporation, it therefore
qualified as a “person”.  In addition, the Court
reasoned that although the target of Assi’s
offense was a building, the true victims were
the individuals of Jewish faith who were mem-
bers of the synagogue.

In People v. Kadarko, 14 N.Y.3d 426 (2010)
(decided April 6, 2010), the Court of Appeals
considered the duties imposed on a trial judge
under Criminal Procedure Law § 310.30 which
provides that when a deliberating jury sends a
note to the court, the judge must notify counsel
of the note and provide the jury with a “mean-
ingful response”.  In Kadarko, the jury sent a
note to the trial judge advising that they were
deadlocked and specifying the numerical
breakdown of the jurors’ votes on each of the
offenses they were considering.  Upon receiv-
ing the note, the trial judge explained its con-
tents to counsel but declined to show counsel
the numerical breakdown of the votes.  After
the trial judge delivered an Allen charge to the
jury, he showed counsel the note with the num-
ber divisions.  Ultimately, the jury convicted
Kadarko of one offense but hung on the others.

On appeal, Kadarko argued that the trial
judge had committed a “mode of proceedings”
error by failing to inform counsel of the ver-
batim contents of the jury’s note, including the
numerical divisions.  But the Court of Appeals
held that while the trial judge’s decision not to
read the entire note to counsel until after the
jury had resumed deliberations may have been
erroneous, it was not a mode of proceedings
error.  The Court further noted that since the

trial judge later corrected the error when he
read the note’s contents to counsel, and since
counsel voiced no objection or requested any
further instruction at that time, the defendant
was not entitled to a new trial.

In People v. Rivera , 15 N.Y.3d 207 (2010)
(decided May 6, 2010), another case involving
a jury issue, the Court of Appeals reached a
different result.  In Rivera, the trial judge sub-
mitted eleven counts to the jury.  In the course
of their deliberations, the jury advised that
they had reached a verdict on some counts but
were deadlocked on others.  The trial judge
informed counsel that he would bring the jury
into the courtroom to take a partial verdict and
“then see where we go from there”.  After the
jury announced its partial verdict, acquitting
the defendant of five of the counts and con-
victing him of a single misdemeanor, the trial
judge refused to accept the verdict and ordered
the jury to resume deliberations on all eleven
counts.  The next day, the jury found the
defendant guilty of ten of the eleven counts
submitted.

In overturning Rivera’s conviction and
ordering a new trial, the Court of Appeals held
that the trial judge had violated the require-
ments of Criminal Procedure Law § 310.70
which provides for two courses of action when
a deliberating jury has declared that it has
reached a partial verdict: (1) order the jury to
render a partial verdict and continue deliberat-
ing upon the remainder of the counts submit-
ted, or (2) refuse to accept a partial verdict and
order the jury to continue its deliberations
upon the entire case.  Here, by ordering the
jury to render its partial verdict, and then
refusing to accept the partial verdict and
ordering the jury to resume deliberations on
the entire case, the trial judge effectively
“took the pulse of the jury deliberations” and
exerted improper influence over the jury.  As
a result, the defendant fundamental right to a
trial by jury was violated as well.

In People v. McBride , 14  N.Y.3d 440
(2010) (decided April 29, 2010), the Court of
Appeals determined that exigent circum-

stances justified a warrantless search of the
defendant’s home which resulted in the
seizure of clothing and other evidence.  In
McBride, an eyewitness to an armed robbery
provided information to the police that led to a
positive identification of the defendant’s
photo in an array.  After learning that the
defendant was on parole, the assigned investi-
gator obtained the defendant’s address from
his parole officer.  That same evening, at
about 11:00 p.m., the investigator and four
other officers proceeded to the defendant’s
apartment and peered through his window and
observed a man lying on the floor.  After the
investigators knocked on the window and
announced, police department, open up the
door”, a young woman came to the door, cry-
ing and hyperventilating.  When the officers
were unsuccessful in eliciting any information
from the woman, they entered the defendant’s
apartment and arrested him.

Though the Court of Appeals acknowl-
edged in McBride that it “would have been
more prudent if the police obtained a warrant
for defendant’s arrest before going to his
home”, exigent circumstances justified the
warrantless entry, arrest and seizure of proper-
ty.  The Court also provided hearing judges
with a non-exhaustive list of factors that they
should consider in determining whether exi-
gent circumstances are present.  Those factors
include “(1) the gravity or violent nature of
the offense with which the suspect is to be
charged; (2) whether the suspect is reasonably
believed to be armed; (3) a clear showing of
probable cause ... to believe that the suspect
committed the crime; (4) strong reason to
believe that the suspect is in the premises
being entered; (5) a likelihood that the suspect
will escape if not swiftly apprehended; and (6)
the peaceful circumstances of the entry”.
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So what?  None of these factors have any place
in determining whether the property was sepa-
rate or marital.  But one factor, which is more
convincing, is that the property was not
acquired solely with separate property, but
also with two mortgages, which wound up
being paid down with an account into which
there were commingled funds, including the
"rent" they paid into said account.  That is how
the Court of Appeals got around the argument
that the property had been in exchange for sep-
arate property.  However, this is another exam-
ple of bad law being made to achieve what a
court believes in an equitable result.  Timothy
M. Tippins wrote a Law Journal Article, which
was nothing less than as scathing a criticism of
this decision as could have been set to paper.
It would be worthwhile to read (Law Journal
of September 2, 2010).

There is one point that should not be
missed.  There are conflicting decisions as to
whether or not the income from separate prop-

erty, during the marriage, is marital or sepa-
rate.  In their discussion, the Court of Appeals,
in furthering their argument that marital prop-
erty was used to pay down the mortgages, said
that the Husband "failed to establish that the
mortgages, the proceeds of which were used to
pay the majority of the town house's purchase
price, were paid using money derived exclu-
sively from separate property, much less that
all of the expenses associated with the proper-
ty were covered by segregated funds."  Can we
take a negative inference from that, and argue
that if he DID establish that the mortgage and
expenses were paid solely from separate prop-
erty income (rents) that the result would have
been different?  Can we argue at least that this
language strongly suggests income from sepa-
rate property remains separate?  Such argu-
ments appear to be appropriate, although nei-
ther of those propositions were specifically
held or enunciated.  Tune in next year.  We
will look for the answers.

Continued From Page 7 _________________
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