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I1. Historical Perspective

Prosecutors have long been heralded as ministers of
justice. In 1935, the United States Supreme Court
pronounced in Berger v. United States that “[a
prosecutor] is the representative not of an ordinary
party to a controversy, but of a sovereignty whose
obligation to govern impartially is as compelling as
its obligation to govern at all, and whose interest,
therefore, in a criminal prosecution is not that it shall
win a case, but that justice shall be done. As such, he
is in a peculiar and very definite sense the servant of
the law, the two-fold aim of which is that guilt shall
not escape or innocence suffer. He may prosecute
with earnestness and vigor -- indeed, he should do so.
But, while he may strike hard blows, he is not at
liberty to strike foul ones. It is as much his duty to
refrain from improper methods calculated to produce
a wrongful conviction as it is to use every legitimate
means to bring about a just one.” '

The United States is the only nation with locally-
elected prosecutors.” It did not start out that way.
The public expectation of prosecutors as qualified
professionals took root in the 1820s, as they began to
make administrative decisions about prosecution
priorities. Thus, voters became concerned that the
political parties appointing prosecutors had too much
power. A wave of reforms against the patronage
system swept the nation as states changed their
constitutions to dilute executive power into separately
elected positions and allow for elected prosecutors
while, at the same time, restricting their ability to
simultaneously serve in other government offices or
hold other positions that conflict with the exercise of
independent prosecutorial discretion.

We recognize that our Nation is governed by laws
and not by men or women. It is this Country’s
adherence to the rule of law, and not in the partisan

4 Berger v. United States, 295 U.S. 78, 88 (1935).
5 Michael J. Ellis, The Origins of the Elected Prosecutor, 121 Yale L.J. 1528, 1549 (2012).

wills of individuals, which distinguishes us both in
history and around the world. It is what defines us. It
is foundational to our Nation’s relentless quest
towards life, liberty, and the pursuit of happiness. All
prosecutors are driven to find truth and seek justice
without fear or favor.

II1. What is the Law?

Law is complex. It is not simply a written rule or
statute. Law includes interpretation of that statute to
determine if it is constitutional, if it complies with
past decisions of courts, and how it might be
interpreted by a jury. It includes evaluation of
evidence to determine whether it is sufficient to
charge or convict a person. Probable cause to believe
a crime has been committed is the standard for
charging an individual. Proof beyond a reasonable
doubt is the standard to convict. Before making
charging decisions, prosecutors review all the
evidence and then evaluate the strength of legally
admissible evidence for trial. They will assess
whether there is a reasonable likelihood a Judge or
jury will return a guilty verdict. At various stages in
the criminal justice process, law enforcement,
prosecutors, and ultimately the courts exercise
discretion in an effort to equitably and fairly
administer the law.

Prosecutors are tasked with using their expertise to
determine how to exercise discretion so that they can
be fair, can decide how to allocate resources, and can
be accountable to the public. Prosecutors neither
blindly enforce the law nor passively interpret it. It is
incumbent upon prosecutors to protect the rights of
all those who interact with the criminal justice
system, which means justice can vary from dismissals
or diversions to negotiated pleas and trials.
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Where locally elected prosecutors could not be
subjected to a central prosecuting authority,
legislators have strengthened the removal provisions
for such prosecutors. Most states have long had
statutes or constitutional procedures for removing
prosecutors from office for misconduct. But some
legislators have recently attempted to control the
exercise of prosecutorial discretion by expanding
removal power to prevent prosecutors from
suspending the enforcement of a certain type of
crime, from formulating a policy regarding the
treatment of certain accused persons or offenses,
from publicly announcing such a policy, or from
instructing law enforcement regarding the treatment
of certain accused persons or offenses. As previously
stated, discretionary decisions are baked into the
office of a prosecutor, and this necessitates the
formulation of many prosecutorial policies. Thus,
these most recent attacks on policies also attack the
essential nature of what it means to be a prosecutor.

VIII. Immunity and Encroachment

A practical and universally accepted reality is that
prosecutor’s offices have limited resources and must
make discretionary decisions about how to use those
resources. Yet resource allocation is not the full
extent of a prosecutor’s discretion. A prosecutor’s
discretion is necessary to ensure just outcomes in all
cases. Not every complaint is a crime. Not every
affront is a constitutional violation. Sometimes
justice can and should be meted out in a civil court of
law.

It is the prosecutor’s exercise of discretion in a
meaningful and informed manner that actually
prevents an overzealous state action upon its people.
Likewise, it is also this same exercise of discretion
that may foster action when it is necessary.

24 Gee Tex. H.B. 17, 88th Leg., R.S. (2023).
% Inbler v. Pachtman, 424 U.S. 409, 424-26 (1976).
See Tex. H.B. 1350, 88th Leg., R.S. 378 (2023).

Prosecutorial discretion requires protection in order
to assure that it is exercised neutrally. The Supreme
Court has recognized that a “prosecutor is duty
bound to exercise his best judgment both in deciding
which suits to bring and in conducting them in court.
The public trust of the prosecutor's office would
suffer if he were constrained in making every decision
by the consequences in terms of his own potential
> and therefore has
granted prosecutors absolute immunity from civil
liability.2 " Recent legislation has attempted to expose
prosecutors to civil liability by waiving and
abolishing sovereign and governmental immunity in
an effort to influence decision-making in their
criminal cases.’

liability in a suit for damages,’

In addition to efforts to eliminate prosecutorial
immunity, attempts to encroach on prosecutorial
authority attack the independence of local
prosecutors. Encroachment i1s the usurping of the
prosecutorial authority that disrupts the connection
between a decision in a criminal case and the people
of the local community it impacts. It eliminates the
ability of local prosecutors to formulate a consistent
standard for the accused, victims, and the
communities we serve.

The public rightfully expects certainty and finality in
decisions made by their local elected leaders and
representatives. As long as these decision makers
engage in an informed and good faith analysis of the
issue, the finality of their decision should have the
approval of the local community. Superimposing a
state-wide prosecutor to second-guess the decisions
of local prosecutors interferes with transparency of
and accountability for the decisions of the local
prosecutor, causing confusion and mistrust within
the communities served by local prosecutors.
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Examples of these efforts have been met with varying
success, based in part on the patchwork legal system
we have across the United States. In New York, when
the Bronx District Attorney refused to prosecute
death-penalty cases, the governor simply acted under
an existing statute to substitute the attorney general
for the prosecutor on death-eligible cases.” Other
states—such as Illinois and Texas—have specific
limits on centralized supersession. Texas’ separation
of powers clause in the state constitution has been
interpreted to prevent the legislature from granting
the attorney general concurrent criminal jurisdiction.”
Florida falls into both camps: its constitution
provides that the locally-elected prosecutor “shall be
the prosecuting officer of all trial courts in that
circuit,” but it also has an explicit supersession
statute; nevertheless, the judiciary has interpreted this
conflict in favor of a broad centralized supersession
power, which has allowed successive governors to
reassign cases and even completely remove locally-
elected prosecutors.”

These examples demonstrate the need to preserve
historical guardrails against encroachment that have
long been in place to ensure the fair and impartial
administration of justice. Our nation expects and
deserves nothing less.

Conclusion

Chief Prosecutors hold office for a moment in time.
It is essential that our historic independence and
discretion endure to serve the foundational principles
of justice. We serve our communities by using our
discretion to make difficult decisions that faithfully
honor the law, promote safety, and pursue justice.
Protecting prosecutors’ discretion protects our
democracy.

27 John A. Horowitz, Prosecutorial Discretion and the Death Penalty: Creating A Committee to Decide Whether to Seek the Death Penalty, 65 Fordham L. Rev. 2571, 2583 (1997).

28 State v. Stephens, 663 S.W.3d 45, 47 (Tex. Crim. App. 2021).

2 Ayala v. Scott, 224 So. 3d 755, 759 (Fla. 2017); Warren v. DeSantis, No. 422CV302-RH-MAF, 2023 WL 345802, at *21 (N.D. Fla. Jan. 20, 2023).





