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The Framework
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Statutory and 
Administrative Codes

Case Law

Ecology Policies, 
Procedures, and 

Guidance Documents

Water 
Rights



REVISED CODE OF WASHINGTON – TITLE 90
 RCW 90.03 (1917): Surface Water
 RCW 90.14 (1967): Water Rights Administration and Relinquishment
 RCW 90.44 (1945): Groundwater
 RCW 90.54 (1971): Water Resources Act
 Many Others

Statutory and Administrative Code References
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WASHINGTON ADMINISTRATIVE CODE
 WAC 173-152: Procedures and Priority Processing
 WAC 173-100: Groundwater Management Areas
 WAC 173-5XX: Instream Resource Protection 
 Many Others



REVISED CODE OF WASHINGTON – TITLE 90
 EXAMPLE: RCW 90.44.050 Permit to withdraw.
 After June 6, 1945, no withdrawal of public groundwaters of the state shall be begun, nor shall any well or other works for such withdrawal 

be constructed, unless an application to appropriate such waters has been made to the department and a permit has been granted by it as 
herein provided: EXCEPT, HOWEVER, That any withdrawal of public groundwaters for stock-watering purposes, or for the watering of a 
lawn or of a noncommercial garden not exceeding one-half acre in area, or for single or group domestic uses in an amount not exceeding 
five thousand gallons a day, or as provided in RCW 90.44.052, or for an industrial purpose in an amount not exceeding five thousand 
gallons a day, is and shall be exempt from the provisions of this section, but, to the extent that it is regularly used beneficially, shall be 
entitled to a right equal to that established by a permit issued under the provisions of this chapter….
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WASHINGTON ADMINISTRATIVE CODE
 EXAMPLE: WAC 173-501-065 Permit-exempt groundwater for future domestic uses in Nooksack WRIA 1
 (5) The department establishes a conservation standard for withdrawals from new permit-exempt domestic wells as follows: (a) 

Withdrawals from a new permit-exempt domestic well(s) serving a single connection are limited as follows: (i) Indoor domestic water use 
shall not exceed five hundred gallons per day; and (ii) Outdoor domestic water use shall be limited to an area not to exceed a total of one-
twelfth acre, or three thousand six hundred thirty square feet. Outdoor domestic water use is in addition to indoor domestic water use set 
forth in (a)(i) of this subsection.



Case Law
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 WA water law is constantly 
evolving as court decisions 
impact how water resource 
laws and rules are 
implemented. 

 Example: Department of Ecology v. 
Campbell & Gwinn et al, 70279-9 (2002). 
Raised the question of how the ground 
water exemption in RCW 90.44.050 
applies to a residential subdivision (in this 
case, 20 lots). Wells drilled by a developer 
to service a subdivision constitute a single 
“group domestic use” rather than a series 
of individual uses.



Ecology Policies, Procedures, and Guidance 
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 Example:
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What is a Water Right?
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Permitted/
Certificated 

Rights
Claims

Permit 
Exempt

Instream 
Flow Rules

Tribal and 
Federal 

Reserved 
Water 
Rights



What is a Water Right?
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• A claim to a water right for a beneficial use which predates the 
state permitting system (prior to 1917/1932 for surface water 
and prior to 1945 for groundwater).

• The Claims Registration Act set up periods of time for water 
users to file their water right claims with the state (1969-1974 
and 1997-1998).

• More than 166,000 claims are now on file with the Claims 
Registry.

• Claims are vested rights that remain valid until an adjudication.



What is a Water Right?
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RCW 90.44.050 Groundwater Permit Exemption 

• Domestic uses up to 5,000 gpd 

• Industrial uses up to 5,000 gpd 

• Irrigation of Lawn or Non-Commercial Garden less than 0.5 acres 

• Unlimited for Stock-Watering

Can “stack” exempt uses, meaning you can use water for different 
permit-exempt purposes on the same property, even if they use 
the same well. 



What is a Water Right?
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• Ecology has authority to establish minimum stream flows to protect 
aquatic and wildlife habitat, water quality, and recreational values.

• Flows are set by rule (documented in the administrative code).
• Since 1971, 29 WRIAs have minimum instream flow rules.
• Priority date is the effective date of the rule.
• Once an instream flow is established, Ecology may not issue water 

rights that would impair the instream flow level.



What is a Water Right?
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• Tribal reserved water rights were first recognized by the U.S. Supreme 
Court in Winters v. United States in 1908.

• When the federal government reserves land, it implicitly reserves 
enough water to fulfill the present and future purposes of that 
reservation 

• Priority date = date of reservation creation or time immemorial if treaty 
based

• The rights cannot be forfeited by non-use.



What is a Water Right?
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Defined by Attributes 
1. Priority Date
2. Water Quantities

 Annual Appropriation (Qa)
 Instantaneous Quantity (Qi)
 Irrigated Acres

3. Purpose of Use
4. Period of Use
5. Point of Withdrawal/Diversion 
6. Place of Use



What is a Water Right?
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DEFINED BY PROVISIONS
 Metering/Reporting
 Access port
 Well construction 
 Fish screen
 Requirements for conservation
 Family Farm Act Limitations
 Related Rights
 Etc.

Permitted or Certificated Water Right
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Looking Up a Water Right
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Looking Up a Water Right: WRTS

20



TOPICS OUTLINE
 Regulatory framework
 What is a Water Right?
 New and Change/Transfer Applications
 Diminishment

Water Rights 101 - Topics

21



Steps for getting a new water right

New Water Right Applications
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Application
Public Notice & Affidavit

Field Inspection
Report of Examination (ROE)

Permit
Develop Your Water Project

Proof of Appropriation & CWRE Exam
Final Document: Certificate



New Water Right Applications
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• Application is a request for permission 
to use water

• Multiple avenues to submit application
• Standard queue
• Cost Reimbursement
• County Conservancy Board (changes only)

Application
Public Notice & Affidavit

Field Inspection
Report of Examination (ROE)

Permit
Develop Your Water Project

Proof of Appropriation & CWRE Exam
Final Document: Certificate



New Water Right Applications
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Published for 2 consecutive weeks in 
local newspaper + 30-day public 
comment period 

Application
Public Notice & Affidavit

Field Inspection
Report of Examination (ROE)

Permit
Develop Your Water Project

Proof of Appropriation & CWRE Exam
Final Document: Certificate



New Water Right Applications
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• ROE presents the results of 
an investigation into the 
application

• Includes a recommendation 
to approve or deny the 
application

• Often quite lengthy and 
detailed report

Application
Public Notice & Affidavit

Field Inspection
Report of Examination (ROE)

Permit
Develop Your Water Project

Proof of Appropriation & CWRE Exam
Final Document: Certificate



New Water Right Applications
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New Water Right Applications
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• Permit is issued by the state
• Gives the applicant permission 

to develop the water right and 
put water to beneficial use

• It is not a final water right

Application
Public Notice & Affidavit

Field Inspection
Report of Examination (ROE)

Permit
Develop Your Water Project

Proof of Appropriation & CWRE Exam
Final Document: Certificate



New Water Right Applications
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Permit will have a set development 
schedule or deadline to construct 
infrastructure and put water to full 
beneficial use (may be extended)

Application
Public Notice & Affidavit

Field Inspection
Report of Examination (ROE)

Permit
Develop Your Water Project

Proof of Appropriation & CWRE Exam
Final Document: Certificate



New Water Right Applications
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Application
Public Notice & Affidavit

Field Inspection
Report of Examination (ROE)

Permit
Develop Your Water Project

Proof of Appropriation & CWRE Exam
Final Document: Certificate

Documentation that the water 
has been put to beneficial use 
as permitted.



New Water Right Applications
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Certificated water is no longer 
inchoate—it is a perfected right. It 
becomes appurtenant to the 
land and constitutes a vested 
property right (although still 
usufructuary).

Application
Public Notice & Affidavit

Field Inspection
Report of Examination (ROE)

Permit
Develop Your Water Project

Proof of Appropriation & CWRE Exam
Final Document: Certificate!



Water Right Change/Transfer Applications
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Certificate Superseding Certificate
Permit Superseding Permit
Claim Certificate of Change

Steps for changing/transferring 
a water right

Application
Public Notice & Affidavit

Field Inspection
Change ROE (instead of permit)

Implement Your Water Project
Proof of Appropriation & CWRE Exam

Final Document



 Some Water Right Attributes can be Changed
 Certificate and Claims  Place of Use, Point of Diversion/Withdrawal, Purpose of Use

 Groundwater Permit  Place of Use, Point of Withdrawal

 Surface Water Permits  cannot change any attributes 

 The quantity of a water right will never increase, and the priority date does not change

 To be Eligible for a Change, a Water Right must be:
 Valid (historically put to continuous beneficial use)

 Not expected to impair existing water rights

Water Right Change/Transfer Applications
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FORMS OF DIMINISHMENT
 Cancellation: If permit development schedule is not met

 Abandonment: Pre-1967 – Clear cessation of water use for extended period

 Relinquishment: Post-1967 – For 5 consecutive years of non-use. “Use it or lose it”.

 Curtailment: Temporary limit on use due to impairment or provision

 Adjudication: A Superior Court process that legally determines whether a water right is 
valid, how much water can be used, and its priority during shortages in a defined basin. 

Water Right Diminishment

34

**Sufficient Cause for Non-Use: RCW 90.14.140 
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