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Overview

• Native Voter Turnout

• Historical Exclusion of Native Americans from Voting 

• Structural Barriers Preventing Native Americans from Voting

• Contemporary Practices that Suppress the Native Vote

• Major Voting Rights Laws and NARF Cases Defending Native American Voting Rights

• Policy fixes
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Native voter turnout – Measurement challenges

• Small population sizes

• Biased samples

• Giving meaning to the data
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Native voter turnout – Tribal land residents

Voting on Tribal Lands, Brennan Center for Justice at: https://www.brennancenter.org/our-work/research-reports/voting-tribal-lands
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Native voter turnout – Tribal land residents (continued)

Voting on Tribal Lands, Brennan Center for Justice at: https://www.brennancenter.org/our-work/research-reports/voting-tribal-lands
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Native voter turnout – Native Americans

Election Inequities in Indian Country, Native American Rights Fund at: https://narf.org/wordpress/wp-content/uploads/2024/08/turnout-in-federal-elections.pdf
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Barriers to the Native Vote

Obstacles at Every Turn, Native American Rights Fund at: https://vote.narf.org/wp-content/uploads/2020/06/obstacles_at_every_turn.pdf

• Historical exclusion

• Structural barriers

• Contemporary policies and practices
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Historical exclusion

Native Americans were not recognized as having birthright citizenship 
until passage of the Indian Citizenship Act of 1924
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Historical exclusion

“[Indians] are, within the meaning of our constitutional provision, 
‘persons under guardianship,’ and not entitled to vote.” Porter v. Hall, 
Arizona State Supreme Court, 1928 (not overturned until 1948)

“...nor shall Chinese or persons of Mongolian descent not born in the 
United States, nor Indians not taxed, who have not severed their tribal 
relations and adopted the habits of civilization, either vote, serve as 
jurors, or hold civil office.” Idaho State Constitution, 1889-1950

“Every male citizen of the United States, who is over the age of twenty-
one years, and has resided in New Mexico twelve months, in the county 
ninety days, and in the precinct in which he offers to vote thirty days, 
next preceding the election, except... Indians not taxed, shall be qualified 
to vote at all elections for public officers.” New Mexico State 
Constitution, ruled unlawful in 1948
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Historical exclusion

“...For these reasons we have declared in favor of a law to prevent the 
mass voting of illiterate Indians…”
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Structural Barriers

• Long driving distances to government 
offices, including voting locations.

• Lack of transportation and infrastructure, 
including paved roads, internet, and mail 
delivery.

• Lack of city-style residential addresses on 
many reservations.

• Disproportionately high rates of poverty 
and disability.
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Structural Barriers

“The results show a consistent pattern where the Census 
Bureau estimates areas with large Native American 
populations have unreliable or non-existent home mail 
delivery through the U.S. Postal Service.”
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Structural Barriers
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Structural Barriers
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Structural Barriers
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Structural Barriers
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Contemporary policies and practices

• Strict ID requirements for registration and/or voting.

• Proof of address requirements for registration and/or 
voting.

• Prohibitions on same-day registration.

• Restrictions on who may return a voter’s ballot (“ballot 
collection bans”).

• Limits on how a voter can cast a ballot

• Dilution of Native voting strength
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National Voter Registration Act - Overview

• Voter registration at State motor vehicle agencies

• Mail-in voter registration

• Voter registration at certain State and local offices, 
including public assistance and disability offices

• Requirements with respect to the administration of voter 
registration by States

• Standards for voter list maintenance 
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National Voter Registration Act – Rosebud Sioux Tribe et al., v. Barnett 

• The Election Assistance Commission (EAC) reported drastic 84 
percent decline in annual voter registration from public 
assistance agencies in South Dakota

• A 2020 investigation by NARF revealed non-compliance with 
Section 5 and Section 7 of the NVRA by State agencies, especially 
near Tribal communities 

• Rosebud Sioux Tribe, Oglala Sioux Tribe, Lakota Peoples’ Law 
Project, and two Native voters filed suit alleging several NVRA 
violations

• After plaintiffs received a favorable summary judgement ruling on 
most of their claims, the parties reached a settlement agreement

• Under the settlement agreement the state agencies were subject 
to NVRA training and compliance reporting requirements 
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National Voter Registration  Act – Tohono O’odham Nation et al., v. Brnovich 

• In 2021, the Arizona legislature passed a law (HB 2492) 
requiring documentary proof of location of residence (DPOR) to 
register to vote 

• Compliance with the DPOR requirement “constitutes 
confirmation of the address on the applicant’s application at the 
time of registration” 

• A NARF investigation showed that over 40,000 households in 
Tribal communities in Arizona did not have a residential address

• Tohono O’odham Nation, Gila River Indian Community, and 
three Native youth sued challenging the address requirement 

• The district court held that the NVRA prohibited Arizona from 
requiring DPOR from federal voter registration form applicants 
and that tribal ID must satisfy DPOR for state form applicants
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Voting Rights Act Preclearance – Overview and Demise

• State and local jurisdictions with histories of racial discrimination in voting required to preclear changes to 
voting policies with the DOJ or a federal district court 

• In 2013, the Supreme Court in Shelby County v. Holder held that the formula for identifying jurisdictions 
subject to preclearance did not reflect current conditions and invalidated preclearance 

• In dissent, Justice Ginsberg said “throwing out preclearance when 
it has worked and is continuing to work to stop discriminatory 
changes is like throwing away your umbrella in a rainstorm 
because you’re not getting wet”

• After Shelby County a wave of restrictive voting policies was 
implemented in jurisdictions previously subject to preclearance 

• A 2024 Brennan Center study found that the racial turnout gap 
has increased since Shelby County and that it is growing most 
quickly in jurisdictions that had been subject to preclearance
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Section 2 of the Voting Rights Act - Overview

• Prohibits voting practices that result in “a denial or abridgment 
of the right . . . to vote on account of race” 

• Has been used to challenge discriminatory vote denial and vote 
dilution

• The use of Section 2 to challenge discriminatory vote denial 
ground to a halt after Brnovich v. DNC

• The test for establishing a Section 2 vote dilution claim comes 
from Gingles v. Thornburg

 
• The three Gingles preconditions are 1) a geographically 

compact minority group, 2) political cohesion among the 
minority group, and 3) political cohesion among the majority 
which typically defeats minority candidates of choice
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Section 2 of the Voting Rights Act – Turtle Mountain et al., v. Howe

• During the last redistricting cycle, North Dakota legislators drew a map that reduced Native voters’ 
representation 

• Turtle Mountain, Spirit Lake, and three Native voters challenged the map claiming that it diluted Native American 
voting strength in violation of Section 2

• The district court judge sided with the tribes and eventually ordered the map the tribes had advocated for during 
the redistricting process

• After the new map went into effect, three Tribal members were elected from the region to serve in the state 
legislature 

• The Eighth Circuit overturned the win, holding that only the DOJ could sue to enforce Section 2 

• The Supreme Court stayed the 8th Circuit’s ruling and the tribes’ cert petition is pending 
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Section 2 of the Voting Rights Act – Louisiana v. Callais 
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Mail Voting – Watson v. Republican National Committee 

• Under Mississippi law, there is a five-day grace period for ballots 
postmarked by election day

• The Republican National Committee is seeking to have the 
Mississippi law invalidated under federal law

• NARF submitted an amicus brief to the Supreme Court in 
support of the law being upheld

• The brief focused on the importance of mail ballot grace periods 
for Native voters in States with similar policies, particularly 
Alaska and Washington

• In both states, ballots from Native areas arrive during the grace 
period at disproportionate rates 
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Section 203 of the Voting Rights Act – Overview
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Section 203 of the Voting Rights Act – Toyukak v. Dahlstrom
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Policy Fixes - Federal Legislation 

• John Lewis Voting Rights Advancement Act would address the ways in which the courts have weakened the 
Voting Rights Act (i.e., establish a new preclearance formula, codify the Gingles test, codify a “Brnovich fix”) 

• Freedom to Vote Act would set uniform minimum standards for accessibility in federal elections 

• Native American Voting Rights Act would set minimum standards for voting accessibility in Tribal communities 
(in-person voting in Tribal communities, mail-voting in Tribal communities, fixes to voter registration challenges) 
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Policy Fixes – State Voting Rights Acts

Model State Voting Rights Act: https://www.naacpldf.org/state-voting-rights-acts/state-vra-model-bill/ 
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Policy Fixes - Washington Native American Voting Rights Act (SB 5079) 

• Tribal IDs are valid without expiration date or residential address

• Non-traditional addresses can be used for voter registration

• Tribal government buildings may serve as a voting address

• Online voter registration with Tribal ID

• Requires at least one ballot drop box on Tribal land



Allison Neswood
Senior Staff Attorney
neswood@gmail.com
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